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To the Registrar of the International Court of Justice. 

The undersigned, duly authorized by the non-governmental think tank Venezuelan 

Council on Foreign Relations (hereinafter referred to as “COVRI”, its acronym in 

Spanish), has the honour to submit to the International Court of Justice, in 

accordance with Article 53 (2) of the Statute of the Court and paragragh 31 of the 

Judgment Military and Paramilitary Activities in and against Nicaragua (Nicaragua 

v. United States of America) of 31 June 1986, this White Paper of the Venezuelan 

Council on Foreign Relations (COVRI) regarding the case Arbitral Award of 3 

October 1899 (Guyana v.Venezuela). Statement of Facts, Jurisdiction and 

Admissibility. 

 

I. INTRODUCTION 

 

1. By this extra-procedural document titled White Paper of the Venezuelan 

Council on Foreign Relations (COVRI) regarding the pending case Arbitral 

Award of 3 October 1899 (Guyana v.Venezuela). Statement of Facts, 

Jurisdiction and Admissibility, the COVRI presents to the International Court 

of Justice (hereinafter referred to as “the Court”) the general view and main 

arguments of the Venezuelan Civil Society, and raises particular questions 

about the jurisdiction and the admissibility, in relation to the unilateral 

Application that the Government of the Co-operative Republic of Guyana 

(hereinafter referred to as “Guyana”) filed in the Registry of the International 

Court of Justice on 29 March 2018, instituted proceedings against the 

Government of the Bolivarian Republic of Venezuela (hereinafter referred to 

as “Venezuela”), which “...requests the Court to confirm the legal validity 

and binding effect of the Award regarding the Boundary between the Colony 

of British Guiana and the United States of Venezuela, Decision of 3 October 

1899”1 (hereinafter referred to as “1899 Award”)2. 

 

2. In the meeting held, by the President of the Court, H.E. Abdulqawi Ahmed 

Yusuf, with the representatives of the Parties, on 18 June 2018, the Agent of 

Guyana indicated that its Government wished to have at its disposal a 

period of nine months for the preparation of its Memorial; and the Agent of 

                                                             
1 Application Instituting Proceedings of Guyana, para. 1. 
 
2 “Award regarding the Boundary between the Colony of British Guiana and the United States of 
Venezuela, Decision of 3 October 1899”, Reports of International Arbitral Awards, Vol. XXVIII, pp. 
331-340. 
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Venezuela stated that its Government considers that the Court manifestly 

lacks jurisdiction and that Venezuela has decided not to take part in the 

proceedings.  

 

3. The President of the Court, H.E. Abdulqawi Ahmed Yusuf, adopted the 

Order of 19 June 2019, which pursuant to Article 79 paragraph 2 of Rules of 

the Court, stated that, in the circumstances of the case, it must resolve first 

of all the questions of jurisdiction and admissibility, and that these questions 

should accordingly be separately determined before any proceedings on the 

merits. Because it is necessary for the Court to be informed of all of the 

legal and factual grounds on which the Parties rely in the matter of its 

jurisdiction, also, the President of the Court decided that the written 

pleadings shall first be addressed to the question of the jurisdiction of the 

Court; and fixed the time-limits for the filing of those pleadings. Accordingly, 

Guyana filed its Memorial on 19 November 2018; but Venezuela only 

remitted a letter to the Registry of the Court on 12 April 2019, in which 

reiterated its decision of not to participate in the written phase of 

proceedings on the questions of jurisdiction of the Court, but manifested its 

willingness to cooperate in good faith with the Court, providing information in 

order to assist it in the duty imposed by Article 53 (2) of Statute of the Court.  

In this cases, the Court has held: 

 

“...the experience of previous cases in which one Party has decided not to appear 

shows that something more is involved. Though formally absent from the 

proceedings, the Party in question frequently submits to the Court letters and 

documents, in ways and by means not contemplated by the Rules. The Court has 

thus to strike a balance. On the one hand, it is valuable for the Court to know the 

views of both Parties in whatever form those views may have been expressed. 

Further, as the Court noted in 1974, where one Party is not appearing ‘it is 

especially incumbent upon the Court to satisfy itself that it is in possession of all the 

available facts’ (Nuclear Tests, I.C.J. Reports 1974, p. 263, para. 31; p. 468, para. 

32). On the other hand, the Court has to emphasize that the equality of the Parties 

to the dispute must remain the basic principle for the Court. The intention of Article 

53 was that in a case of non-appearance neither Party should be placed at a 

disadvantage”3.  

 

4. Accordingly, on 28 November 2019, Government of Venezuela sent the 

Memorandum of the Bolivarian Republic of Venezuela on the Application 

filed before the International Court of Justice by the Cooperative Republic of 

Guyana as extra-procedural document “...aimed to demostrating the 

                                                             
3 Military and Paramilitary Activities in and against Nicaragua, I.C.J., Reports 1986, para. 31, p. 2 
(underline added). 
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manifest lack of jurisdiction of the Court and the absence of Venezuela’s 

consent to have this case adjudicated by the Court, as its own Statute 

requires”4. 

 

5. The position of Venezuela of non-appearance before the Court, is broad 

shared by all the branches of the State and the Venezuelan Civil Society in 

general, which reflects a profound displeasure nationwide with thesis that 

U.N. Secretaries-General, H.E. Ban Ki-moon and H.E. António Guterres, 

could choose the International Court of Justice as next peaceful means to 

settle the historical controversy over the “Guayana Esequiba”5 without the 

consent of Venezuela.  

 

Furthermore, it manifests a deep national rejection to the unilateral 

Application of Guyana before the Court that requests to adjudge and declare 

that the so-called 1899 Award is valid and binding upon Guyana and 

Venezuela; and the repudiation to others hostile acts as oil and gas licenses 

awarded by Guyana during the last years in marine and submarine areas 

pending of delimitation with Venezuela, or the incursion of oil exploration 

vessels in the Exclusive Economic Zone projected by the Delta Amacuro 

state (mouth Orinoco River) under the indubitable sovereignty of Venezuela.  

 

The unfriendly policy of  faits accomplis following by Guyana is contrary to 

the letter and spirit of the Agreement to Resolve the Controversy between 

Venezuela and the United Kingdom of Great Britain and Northern Ireland 

over the frontier between Venezuela and British Guiana signed at Geneva 

on 17 February 1966 (hereinafter referred to as “1966 Geneva Agreement”), 

which left behind the null and void 1899 Award and opened a new chapter 

to resolve the dispute over the Guayana Esequiba, expressing in its 

Preamble the conviction that the controversy prejudice the cooperation 

“...and should therefore be amicably resolved in a manner acceptable to 

both Parties”. 

 

Moreover, these unilateral acts are contraries to the Manila Declaration on 

the Peaceful Settlement of International Disputes which affirms that: “States 

                                                             
4 Memorandum of Venezuela, para. 12, p. 7. 
 
5 The real name of the disputed territory (also called informally “Essequibo Region”) of 159,500 
square kilometers (61,583 square miles) from the west of Essequibo River to the de facto line of the 
null and void 1899 Award, that is administered by Guyana, and which is claimed by Venezuela with 
historical rights and legal titles because it is one-fifth of its territory that was ilegally encroached, 
occupied and usurped by the United Kingdom in the Nineteenth Century, and then ceded to 
Guyana in 1966 under objections and reservation of Venezuela. 
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shall seek in good faith and in spirit of cooperation an early and equitable 

settlement on their international disputes [...] In seeking such a settlement, 

the Parties shall agree on such peaceful means as may be appropiate to the 

circumstances and the nature of the dispute”6. 

 

6. The controversy over the Guayana Esequiba is other poisoned fruit of old 

British imperialism against the territorial integrity of a weak country such 

Venezuela in its first years of independent life, which many other countries 

in the World also suffered in Nineteenth Century, and was inherited by the 

peoples of Venezuela and Guyana7. The eastern boundary of the territory of 

Venezuela always has extended until Essequibo River, and Venezuela has 

enough historical rights and legal titles to conffirm it. The 1897 Arbitration 

Treaty and 1899 Award had many vices, and because of that, United 

Kingdom of Great Britain and Northern Ireland (hereinafter referred to as, 

“United Kingdom”) obtained around 90 per cent of the territory stripped to 

Venezuela. Venezuela not “changed its position in 1962, as the United 

Kingdom was making final preparations for independence of British 

Guiana”8, as Guyana claims. Venezuela always protested the null and void 

1899 Arbitral Award, but it was enforcement by threat and use of force. 

Then came the bloody World Wars. Nevertheless, since 1944 asked openly 

for its revision in different international conferences and organizations, until 

was signed the 1966 Geneva Agreement: the trilateral treaty amongst 

United Kingdom, Venezuela and British Guiana (subsequently, Guyana as 

sucessor State), with the purpose of seeking satisfactory solutions for 

practical settlement of the controversy.  

 

7. Since its entry into force 54 years ago, the Parties have implemented the 

provisions of the 1966 Geneva Agreement, but with several stops-and-goes, 

even a suspension of Article IV of the treaty for twelve years through the 

Protocol of Port of Spain signed in 1970. Nevertheless, the diplomatic 

means for pacific settlement the controversy over the frontier in accordance 

with the provisions of the treaty are not exhausted, and have failed until now 

to resolve it, because Guyana has not negotiated in good faith the historical 

territorial controversy, in a clear violation of the principle of pacta sunt 

                                                             
6 A/RES/37/10, adopted by U.N. General Assembly on 15 November 1982, Article 5. 
 
7 Even authors from the Anglophone Caribbean, prone to the position of Guyana, have recognized 
that the controversy over Guayana Esequiba is a British colonial legacy, for example: Jaqueline 
Anne Braveboy-Wagner, The Venezuela-Guyana Border Dispute. Britain’s Colonial Legacy in Latin 
America, Routledge, New York, 2019 (first published in 1984 by Westview Press). 

 
8 Application Instituting Proceedings of Guyana, para. 6. 
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servanda. With some exceptions, as the bilateral negotiations between 

1976-1978 which almost settle the territorial controversy, and that was 

resumed briefly in 1985, and at the first years of the Good Offices process in 

1990s, Guyana has held most of the time, that the object and purpose of the 

1966 Geneva Agreement is the assessment of the Venezuelan claim of 

nullity of the 1899 Award, already demonstrated by Venezuela in the 

Conferences of London and Geneva, and not the territorial dispute as the 

real subject-matter of the treaty. 

 

Guyana has not wished to negotiate in good faith because its de facto 

control of the disputed territory, while the United Kingdom has been neglect 

about it. But in nowadays, the statu quo is not working well to Guyana, 

because the promise of huge oil revenues in the marine and submarine 

areas, which need to be delimited with Venezuela, and that is the reason of 

its unilateral application before the Court, with the legal cost paid by the 

international oil company ExxonMobil. But, in accordance to the 

International Law in general and the Article V (2) of 1966 Geneva 

Agreement, only when the Parties have resolved its controversy over the 

land frontier in an acceptable manner, shall proceed to negotiations in order 

to delimit the marine and submarine areas, because it is another pending 

controversy between them.  

 

8. The National Assembly of Venezuela, involved in a political conflict with the 

authoritarian Government of Venezuela since 2016, has issued eight 

parliamentary agreements since then9, rejecting the ultra vires acts of U.N. 

Secretary-General, H.E. António Guterres, by manifest excès de pouvoir 

when he “chose” the Court as next means, and also the subsequently 

unilateral Application filed by Guyana before the Court, both acts contraries 

to the 1966 Geneva Agreement. Likewise, it has exhorted Guyana to halt its 

acts of provocation in the Atlantic Façade of Venezuela (to be more exact, in 

the maritime projection of the mouth of the Orinoco River), and asked to 

resume the Good Offices or to agree other diplomatic means for settle the 

controversy. Moreover, the National Assembly of Venezuela sent letters 

explain the position of Venezuela to the U.N. Secretary-General, H.E. 

António Guterres; to the President of the Court, H.E. Abdulqawi Ahmed 

Yusuf; to the former and current President of Guyana, H.E. David Granger 

and H.E. Irfaan Ali; and to the Prime Minister of the United Kingdom as Part 

of the 1966 Geneva Agreement, on 16 April 2019 and 18 June 2020, with 

                                                             
9 The parliamentary agreements about the controversy was approved on: 18 February 2016, 6 
February 2018, 19 June 2018, 17 July 2018, 8 January 2019, 16 April 2019, 1 October 2019, and 
18 June 2020.  
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the parliamentary agreements attached. Last but not least, it received the 

support of the PARLASUR (regional parliament of South America trade bloc 

MERCOSUR) through a Declaration issued on 30 September 201910, which 

asked Guyana to desist from its unilateral pretension to submit the 

longstanding territorial dispute to judicial settlement by the Court because it 

is against the spirit and letter of 1966 Geneva Agrement. 

 

9. The basis for jurisdiction of the Court is the principle of consent. As the 

Permanent Court of International Justice held in the Advisory Opinion on the 

Status of Eastern Carelia, the fundamental legal principle underpinning the 

settlement of disputes involving sovereign States is that “no State can, 

without its consent, be compelled to submit its disputes (...) to arbitration, or 

any otherkind of pacific settlement”11.  

 

The Court itself unfailingly insists on this principle as one that governs the 

creation and extent of its jurisdiction: 

 

“The Court recalls in this respect that one of the fundamental principles of its 

Statute is that it cannot decide a dispute between States without the consent of 

those States to its jurisdiction”12. 

 

10. Venezuela never has expressed its clear and unequivocal consent to the 

jurisdiction of the Court in the controversy over its frontier with Guyana:  

 

(a) Through the inclusion of any compromissory clause in the 1966 

Geneva Agreement; 

 

(b) By the conclusion of a special agreement (compromis) with Guyana;  

 

(c) Through other compromissory clauses in multilateral or regional 

treaties that could confer jurisdiction to the Court on the controversy, 

like American Treaty on Pacific Settlement (Bogotá, 1948), Revised 

General Act for the Pacific Settlement of International Disputes (New 

                                                             
10 Llamado a la República Cooperativa de Guyana a abandonar su pretensión unilateral de 
judicializar la controversia sobre el Esequibo por ser contraria al Acuerdo de Ginebra de 1966, 
MERCOSUR/PM/SO/DECL.49/2019, Montevideo, 30 de septiembre de 2019. 
 
11 Status of Eastern Carelia, Advisory Opinion, P.C.I.J., 1923, (Series B) No. 5, p. 27. The 
Permanent Court of International Justice reaffirmed the Eastern Carelia dictum in Mavrommatis 
Palestine Concessions (United Kingdom v. Greece), P.C.I.J., 1924, (Series A) No. 2, p. 16, and 
Upper Silesia (Minority Schools), P.C.I.J., 1928, (Serie A), No. 15, p. 22. 

12 East Timor, I.C.J., Reports 1995, para. 101. 
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York, 1949), the Optional Protocol of signature concerning the 

compulsory settlement of disputes concerning the Geneva 

Conventions of Law of Sea (Geneva, 1958), Optional Protocol of 

Vienna Convention on Diplomatic Relations concerning the 

Compulsory Settlement of Disputes (Vienna, 1961), Vienna 

Convention on the Law of Treaties (Vienna, 1969), United Nations 

Convention on the Law of the Sea (UNCLOS, Montego Bay, 1982), et 

cetera;  

 

(d) By virtue of unilateral declaration recognizing the jurisdiction of the 

Court as “compulsory ipso facto and without special agreement, in 

relation to any other State accepting the same obligation”, in all legal 

disputes concerning the matters specified in Article 36 (2) of the 

Statute of the Court (the so-called “Optional or Facultative Clause” 

system), or; 

 

(e) By accepting jurisdiction for the case on the terms of the Forum 

Prorogatum doctrine.  

 

11. Guyana artificially tries to establish the jurisdiction of the Court in its 

unilateral Application on an supposed “...mutual consent of the Parties to the 

Court’s exercise jurisdiction, as enshrined in Article IV of Geneva 

Agreement...” and the “...decision of United Nations by the U.N. Secretary-

General to refer the controversy to the principal judicial organ of the United 

Nations”13 in 2018. These are entirely implausible arguments.  

 

Firstable, in accordance with the 1966 Geneva Agreement, in their context 

and in the light of its object and purpose, its Article IV (2) must be 

interpreted as a pactum de negociando, a clause to agree future options on 

regard to the means for the peaceful settlement of the controversy amongst 

those stipulated in Article 33 of the Charter of the United Nations 

(hereinafter referred to as “U.N. Charter”), never as a compromissory 

clause. In addition, the travaux préparatoires of this treaty demostrated that 

United Kingdom and British Guiana were opposed to an explicit mention to 

the Court or arbitration as means in the treaty. For that reason, the 1966 

Geneva Agreement was not notified to the Registry of the Court, after being 

registered by the Parties in the United Nations Secretariat, because it did 

not include any clause relating to the jurisdiction of the Court, and neither 

                                                             
13 Memorial of Guyana, Vol I., para. 1.12. 
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Guyana nor Venezuela had recognized the jurisdiction of the Court. But 

now, Guyana has abruptly changed its position. 

 

Secondly, the function conferred by the Parties to the U.N. Secretary-

General upon the Article IV (2), also must be interpreted in conjunction with 

the U.N. Charter, which in its Article 33 recognizes the principle of free 

choice of the means of peaceful settlement of international disputes and in 

its Article 36 (1) states that “...at any stage of any dispute of the nature 

referred to in Article 33 (...) recommend appropiate procedures or methods 

of adjustments”. Moreover, under Article IV (2) and Article 99 of U.N. 

Charter, the U.N. Secretary-General only have mediation powers to indicate 

to the Parties appropiate means when they have difficult to agree it, but the 

Parties must consent in order to give effect to it. A statement of the U.N. 

Secretary-General with a specific choice of means is a recomendation to the 

Parties; he has not powers to make a binding “decision” on the Parties 

without their consent, as Guyana fictitiously sustains in its Memorial on 

Jurisdiction, for the purpose to attributing him inexistent implied powers, 

proper of an arbitrator or judicial body. 

 

Thirdly, the possible choices of the U.N. Secretary-General have limits in the 

Preamble of 1966 Geneva Agreement, which establishes that the dispute 

must be “amicably resolved in a manner acceptable to both Parties”; and in 

the Article I, which states that the purpose of the treaty is “seeking 

satisfactory solutions for practical settlement of the controversy”. 

Satisfactory solutions for practical settlement of the controversy over the 

Guayana Esequiba only can be reached through appropiate diplomatic 

means, not adjudicative methods as the Court, because the Parties must to 

resolve this historical and traumatic controversy with considerations of 

justice, equity, morality, and cooperation. It is not just a legal dispute as 

Guyana claims.  

 

12. Guyana quotes in its Memorial on Jurisdiction, some phrases which 

considered convenient of the statement of the Minister of Foreign Affairs of 

Venezuela, Dr. Ignacio Iribarren Borges, in ocassion to present to the then 

Venezuelan Congress the Geneva Agreement for its approbation on 16 

March 1966, but not the following: 

 

“The Delegations of Great Britain and British Guiana, after studying in detail the 

proposal, and even though they were receptive to it by the end, objected to the 

specific mention of recourse to arbitration and to the International Court of Justice 

[...]  
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Article IV of the Geneva Agreement provides the following: 

A) The only role entrusted to the Secretary General of the United Nations is to point 

to the Parties the means of peaceful settlement of disputes means provided in 

Article 33 of the U.N. Charter, for them to use it. 

B) The means are the following: negotiation, investigation, mediation, conciliation, 

arbitration, judicial settlement and recourse to regional organs or agreements. 

These are explicitly the procedures to be used up until the issue is solved or until 

these are depleted”14. 

 

Furthermore, when the Minister of Foreign Affairs of Venezuela, Dr. Ignacio 

Iribarren Borges talked about the possibility that the 1899 Award should be 

revised through arbitration or a judicial settlement as last resort, at the end 

of his statement, he was referring to review the line of the so-called 1899 

Award or the boundary de facto; that is to say, to resolve the territorial 

dispute as ultima ratio before an international tribunal by the conclusion of a 

compromis, preferring a new arbitration, as he explicitly proposed to the 

delegations of United Kingdom and British Guiana at the Second 

Conference of London of 1965 and the Conference of Geneva of 1966. So, 

a compromis was very important, because would establish the rules and 

principles applicable as the principle of uti possidetis juris, and the possibility 

to empower an international tribunal to decide according with the principle of 

ex aequo et bono.  

 

In any case, this possibility would need to defeat the internal resistance in 

Venezuela, which has made longstanding reservations about third-Party 

dispute settlement, and especially on matters of vital interest, territorial 

integrity, Independence and national security: the Gil Borges Doctrine. This 

was born out of the traumatic historical experience of Venezuela with 

international arbitrations, as in the case of the null and void 1899 Award, 

and has been consistently wieldied in the international arena in the last 100 

years. 

 

Therefore, Guyana can not have here both ways today, inferring from the 

words of this honourable Minister of Foreign Affairs of Venezuela, the 

jurisdiction of the Court and the validity or nullity of the 1899 Award as if it is 

the subject-matter of the dispute.  

                                                             
14 Ministerio de Relaciones Exteriores, “Exposición al Congreso Nacional del Doctor Ignacio 
Iribarren Borges, Ministro de Relaciones Exteriores, sobre el Acuerdo de Ginebra el día 17 de 
marzo de 1966. Ley Aprobatoria del Acuerdo de Ginebra”, in Reclamación de la Guayana 
Esequiba. Documentos 1962-1981, Caracas, 1981, p. 92, p. 97.  “Statement by Dr. Ignacio 
Iribarren Borges, Minister of Foreign Affairs of Venezuela to the Venezuelan National Congress on 
the Geneva Agreement on 17 March 1966”, p. 13 and p. 17 (underline added). Unofficial translation 
to English of the statement is in the Annex 33 of Memorial of Guyana, Vol. II.   
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13. On 30 January 2018, the U.N. Secretary-General, H.E. António Guterres, 

issued the statement that Guyana has used partially and erroneusly to 

unilaterally seise the Court:  

 

“The Secretary-General has carefully analysed developments in 2017 in the Good 

Offices process and has concluded that significant progress has not been made 

toward arriving at a full agreement for the solution of the controversy. Accordingly, 

the Secretary-General has fulfilled the responsibility that has fallen to him within the 

framework set by his predecessor in December 2016, and has chosen the 

International Court of Justice as the means to be used for the solution of the 

controversy.  

In reaching this decision, the Secretary-General has also reached the conclusion 

that Guyana and Venezuela could benefit from the continued Good Offices of the 

United Nations through a complementary process established on the basis of the 

powers of the Secretary-General under the Charter of the United Nations. 

The Secretary-General, in accordance with the principles of the United Nations, 

remains committed to accompany both States as they seek to overcome their 

differences regarding this border controversy”15. 

Some considerations about it. Firstly, it was a ultra vires act of the U.N. 

Secretary-General to “choose” the Court as next means, without the consent 

of Venezuela, and going beyond the spirit, letter and intent of the 1966 

Geneva Agreement. Secondly, it was a eclectic choice, which implied a 

surrender of his mediation powers, because constituted an unusual 

alignment with the position of one of the Parties (Guyana) and that has only 

served to complicate the controversy. Thirdly, the U.N. Secretary-General 

also reached the conclusion that Guyana and Venezuela could benefit from 

its continued Good Offices, because implicitly recognized that the only 

possibility that the Parties could legitimate seise the Court, after its wrong 

choice, is through the negotiation of a special agreement (compromis). 

Guyana conveniently neither mention it in its unilateral Application nor in its 

Memorial on Jurisdiction. Finally, the U.N. Secretary-General “remains 

committed to accompany” the Parties because knew that, at the end, the 

controversy will return to his hands if Guyana unillaterally seises the Court, 

as in fact, Guyana has done. 

14. The virtual Hearing on the questions of the jurisdiction of the Court was held 

on 30 June 2020. Oral arguments were presented by Guyana. Venezuela 

did not participate in the hearing.  

 

                                                             
15 United Nations Secretary-General, Statement attributable to the Spokesman for the Secretary-
General on the border controversy between Guyana and Venezuela, New York, 30 January 2018. 
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Therefore, the COVRI submit to the Court this White Paper of the 

Venezuelan Council on Foreign Relations (COVRI) regarding the case 

Arbitral Award of 3 October 1899 (Guyana v.Venezuela). Statement of 

Facts, Jurisdiction and Admissibility, providing additional valuable 

arguments. The main purposes of this extra-procedural document are:  

 

(a) To overcome potential difficulties that non-appearance of Venezuela 

may present, especially with regard to the full implementation of the 

principle of the equality of the Parties;  

 

(b) To present a statement of facts of the historical and traumatic dispute 

over the Guayana Esequiba; and to reply the arguments of the 

unilateral Application and Memorial on Jurisdiction of Guyana, 

according with the point of view of Venezuela Civil Society;  

 

(c) To manifest the lack of jurisdiction of the Court, when it is exercising 

the power to determine its own jurisdiction (principle of compétence 

de la compétence) in this case;  

 

(d) To raise some questions of admissibility to the unilateral Application 

of Guyana; as well as, 

 

(e) To respond to the question asked by the H.E. Judge Mohamed 

Bennouna to the delegation of Guyana at the end of the virtual 

Hearing: 

 

“In paragraph 2 of article 4 of the Geneva Agreement of the 17 February 1966 

concludes in an alternative according to which either the controversy has been 

resolved or indeed that all the means of peaceful settlement stipulated in Article 33 

of the Charter of the United Nations have been exhausted. Now my question is as 

follows: Would it be possible to think of a situation in which all of the peaceful 

means for settlement have been exhausted without the controversy having been 

resolved?”. 
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II. STATEMENT OF FACTS: 

THE NULL AND VOID 1899 AWARD 

 

A. Historical Rights and Legal Titles of Venezuela 

 

15. The eastern boundary of the territory of Venezuela always has extended 

until the Essequibo River (in Spanish, “Río Esequibo”), and Venezuela has 

enough historical rights and legal titles to conffirm it.  

 

16. The mouths of Essequibo and Orinoco Rivers were discovered in the third 

voyage of Great Admiral Christopher Columbus in 1498. The Essequibo 

River was originally named (in Spanish) “Río Esquivo” in honour to the 

Spaniard crew member who saw it for first time, Juan de Esquivel. Between 

1499 and 1502, the Spaniard conqueror Alonso de Ojeda explored the 

mouth of Orinoco River and sailed on Essequibo River; and his pilot Juan de 

la Cosa drew the first map with the Essequibo River as a Spanish 

possession.  

 

17. On 20 May 1530, the Spaniard conqueror Diego de Ordás received in 

Madrid a capitulation from Carlos V, Holy Roman Emperor and King of 

Spain, to conquer and establish settlements from Marañón River (former 

name of the Amazonas River) in the south, to Maracapana (former name of 

the Venezuelan state of Sucre) in the north, a vast region that included the 

Essequibo River16. Diego de Ordás explored the region with the dream of 

discover the mythical “El Dorado” and heard for first time the word 

“Guayana” (an Arawak indigenous name, which meaning “land of many 

waters”). 

 

18. On 18 November 1568, the Spaniard conqueror Gonzalo Jiménez de 

Quesada received at El Escorial a new capitulation from Phillip II, King of 

Spain, which created the Spanish colonial province of Guayana, with the 

Essequibo River as eastern boundary. More than twenty Spaniard 

expeditions were carried out in the Essequibo, Pomeroon, Cuyuni and 

Mazaruni Rivers, including those of the first Spaniard Governor of Guayana, 

Antonio de Berrío, and his lieutenant Domingo de Vera e Ibargϋen in 1597.  

 

In 1591, the Spaniards had established the town “Santo Thomé de 

Guayana” at the Orinoco River, and the famous English corsair Walter 

                                                             
16 Libro de Oficios de Diego de Ordás, Archivo General de Indias (Sevilla), Indiferente General, 
416, folios 1-15. 
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Raleigh wrote in 1595 that them “used in canoas to passe to the rivers of 

Barema, Pawroma, and Dissequebe” [sic]17. Also, the Spaniards built a tiny 

fort with a cross as coat of arms, in a small island near to the point formed 

by the conjunction of the Essequibo, Mazaruni and Cuyuni Rivers.  

 

19. On September 1596, Lawrence Keymis fitted out by Walter Raleigh, arrived 

on the coast of Guayana and wrote: 

 

“Farther to the eastward than Dessekeebe, no Spaniard ever travelled [...] The 

indians to shew the worthinesse of Dessekeebe (for it is verie large and full islands 

in the mouth)  do call it the brother of Orenoque [...] In this river, which now call 

Devoritia, the Spaniards doe intend to build them a towne. In Moruga it was, that 

they hunted Wareo and his people...”18 [sic]. 

 

20. On April 1597, Leonard Berrie fitted out by Walter Raleigh, arrived on the 

coast of Guayana. Thomas Masham, who accompanied him and wrote the 

account of the voyage, said that he there learned from the indigenous 

people that in the Essequibo River “there were some 300 Spaniards, which 

for the most part now are destroyed and dead”. But, he said on 4 May 1597: 

 

“It was reported that Spaniardes were gone out of Desekebe, which was not so. 

The next night we had newes brought that there were tenne canoas of Spaniardes 

in the mouth of Coritine, who went along the coast to buy bread and other victuals 

for them in Orinoque, Marowgo, and Desekebe” [sic]19. 

 

21. The Duke of Lerma wrote a letter, on behalf of the King of Spain, to the 

President of the Royal Council of the Indies on 2 February 1615, which he 

was referred to the Essequibo River “as a place peopled by Spaniards” and 

                                                             
17 The English corsair Walter Raleigh traveled twice to the region of Guayana, in 1595 and 1617, 
when his lieutenant Lawrence Keymis sacked and burnt Santo Thomé de Guayana. The phrase 
must be interpreted as meaning the Barima, Pomeroon, and Essequibo Rivers of the Guayana 
Esequiba. Walter Raleigh, The Discovery of the large, rich, and beautiful Empire of Guiana, with 
relation of the Great and Golden City of Manoa, which Spaniards call El Dorado, London, 1895, 
[Edition of Robert Schomburgk, Hakluyt Society, London, 1848], p. 39.  
 
18 Lawrence Keymis, A Relation of the Second Voyage to Guiana, London, 1596 [Edition Da Capo 
Press, New York, 1968], p. 24 (underline added). “Dessekeebe” must be interpreted as Essequibo, 
“Orenoque” as Orinoco, and “Moruga” as Moruka (in Spanish, “Moruca” or “Moroco”) Rivers. 
 
19 The phrase must probably be interpreted as meaning “for those who were in the Orinoco, the 
Moruka, and Essequibo” Rivers. Thomas Masham, “The third voyage set forth by Sir Walter Ralegh 
to Guiana, with a pinnesse called The Watte, in the yeere 1596” in  Richard Hakluyt, The Principal 
Navigations Voyages Traffiques & Discoveries of the English Nation, Vol. IV, James MacLehose 
and Sons, Glasgow, 1811. 
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mentioned that they were “engaged in cultivating the soil”20 and made 

cazabe breads under the authority of the Governor of Trinidad and Orinoco, 

Fernando de Berrío, and he also warned about that the Dutch were rumored 

to be planning an attack. 

 

Fray Pedro Simon said in 1619, that the Spaniard Captain Gerónimo de 

Grados went into the Barima River, and compelled the natives to yield 

submission. Moreover, this expedition from the Orinoco River “for 

chastisement of the Arawaks and Caribs”, brought to an assault on the 

Essequibo and the Berbice Rivers21.  

 

So, it can be say that in the beginning of the Seventeenth Century, the 

current disputed territory of the Guayana Esequiba was already an integral 

part of the old Spanish colonial province of Guayana. 

 

22. On the other hand, the Dutch West India Company was created on 3 June 

1621. The Dutch captured the aforementioned tiny Spanish fort in the small 

island near to the point formed by the conjunction of the Essequibo, 

Mazaruni and Cuyuni Rivers in 162522. They rebuilt it and named it “Kyk-

Over-Al”, which not appear in the Dutch records before 1644. Until 1657, it 

was a mere post for traffic with the indigenous people. The settlement 

began in that year, with three sugar plantations in the east bank of the 

Essequibo River; which was interrupted by the British seizure in 1665, but 

resumed in 1670. No Dutch town existed, at any time, on the Essequibo 

River23.  

 

23. Through the Treaty of Münster signed on 30 January 1648, the Kingdom of 

Spain recognized the independence of United Provinces of the Netherlands, 

agreed to maintain the navigation and trade to the East and West Indies as 

                                                             
20 Carta del Duque de Lerma al Presidente del Consejo de Indias del 2 de febrero de 1615, Archivo 
General de Indias (Sevilla), Est. 147, Caja 5, leg. 17. 
 
21 Fray Pedro Simon, Noticias Historiales de las conquistas de Tierra Firme en las Indias 
Occidentales, Vol. I, VII Noticia, Capítulo XXX, Cuenca, 1626 [Edition published in Bogotá en 
1882], pp. 401-402. 
 
22 Pieter Marinus Netscher, Geschiedenis van de koloniën Essequebo, Demerary en Berbice, van 
vestiging der Nederlanders aldaar tot op onzen tijd, Martinus Nijhoff, The Hague, 1888, p. 337. It is 
unknow if the Dutch seizure the ancient Spanish fort by force.  
 
23 George Lincoln Burr, Report on the evidence of Dutch Archives as to European Occupation and 
Claims in Western Guiana, Washington, 1896. 
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indicated by the charters which were granted, and respectively agreed in the 

Article V to remain: 

 

“...in possession and enjoyment of such lordships, towns, castles, fortresses, 

commerce and countries in the East and West Indies, as also in Brazil and on the 

coasts of Asia, Africa, and America respectively, as the said Lords, the King and the 

States respectively, hold and possess, comprehending therein particulary places 

and forts which Portuguese have taken from the Lords, the States, since the year 

1641; as also the forts and the places which the said Lords, the States, shall 

chance to acquire and possess after this, without infraction of the present treaty”24. 

 

24. There has not certain evidence of any Dutch occupation in 1648 northward 

or westward of the Essequibo River and the tiny fort “Kyk-Over-Al”. Since 

that year, the insignificant and temporary Dutch settlements and posts which 

appeared on the Pomeroon and Moruka Rivers25, were considered by the 

Kingdom of Spain as transgressions of the Treaty of Münster. So far as 

known, settlements or posts on the Amakura (in Spanish, “Río Amacuro”), 

Barima and Mazaruni Rivers were at no time attempted by the Dutch. 

 

Contrarily, as early as 1659, Spanish Jesuits missions were already 

established in the upper Cuyuni River. 

 

25. After being expelled from Brazil in 1654 by the Kingdom of Portugal, and 

due to the Spaniard presence in the west from the Orinoco River, the Dutch 

concentrated their efforts in establishing settlements on the Suriname, 

Berbice and Demerara Rivers in 1691.  

 

26. At the conclusion of the War of the Spanish Succession, the European 

powers signed the Peace of Utrecht in 1713, which preserved the statu quo 

of 1648. The Article V of the Treaty of Münster was confirmed and served as 

the basis for the peace arrangement between the Kingdom of Spain and the 

Netherlands embodied in the Article X of the Treaty of Utrecht signed on 26 

June 1714: 

 

                                                             
24 Article V of the Treaty of Peace between the Kingdom of Spain and the United Provinces of the 
Netherlands. 
 
25 The Pomeroon and Moruka Rivers was occupied by the Dutch in 1658, but was destroyed by the 
British in 1665. It was again occupied by the Dutch in 1686, but only to be laid desolated by the 
French in 1689. Thereafter, the Pomeroon and Moruka Rivers never again was seriously occupied 
by the Dutch. Tiny and also ephimeral Dutch guard posts on the Pomeroon and Moruka Rivers 
appeared by some years. 
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“The Treaty of Mϋnster of 30 January 1648, made between the late King Felipe IV 

[of Spain] and the Lords of the States General [of the United Provinces of the 

Netherlands] will serve as the basis for the present [treaty] and regards that the 

Articles V and XVI of the aforemention Peace of Mϋnster, will not have execution 

but only as regards the two Contracting Powers, and their vassals”. 

 

Likewise, through the peace arrangement signed on 13 July 1713, by the 

Kingdom of Spain and the United Kingdom, the last one acquired the 

commitment to respect the Spanish territories and colonies in the Americas: 

 

“And, that more strong and full precautions may be taken on all sides, as 

abovesaid, concerning the navigation and commerce to the West Indies, it is hereby 

further agreed and concluded, that neither the Catholic King, nor any of his heirs 

and successors whatsoever, shall sell, yield, pawn, transfer, or by any means, or 

under any name, alienate from them and the Crown of Spain, to the French, or to 

any other nations whatever, any lands, dominions, or territories, or any part thereof, 

belonging to Spain in America. On the contrary, that the Spanish dominions in the 

West Indies may be preserved whole and entire, the Queen of Great Britain 

engages, that she will endeavour, and give assistance to the Spaniards, that the 

ancient limits of their dominions in the West Indies be restored, and settled as they 

stood in the time of the above-said Catholic King Charles the Second, if it shall 

appear that they have in any manner, or under any pretence, been broken into, and 

lessened in any part, since the death of the aforesaid Catholic King Charles the 

Second”26. 

 

27. During the Eighteen Century, the Spaniard colonizing activities increased 

with the establishment of Capuchin missions into the basins of the Cuyuni 

and Mazaruni Rivers as early as 1733, and the authorities of the Kingdom of 

Spain showed more awareness and zeal about the extent of its possessions 

in Guayana.  

 

On 7 August 1743, the Superintendent of the Royal Council of the Indies, 

Mateo Pablo Díaz de Lavandero, Marquess of Torrenueva, suggested an 

inquiry into the points occupied by the Dutch and suspected certain 

unwarrantable intrusions:  

 

“...to consider whether they were in possesion of those territories at the time of  the 

Treaty of Münster [...] 

                                                             
26 Article VIII of the Treaty of Peace and Friendship between the Most Serene and Most Potent 
Princess Anne, by the Grace of God, Queen of Great Britain, France, and Ireland, Defender of the 
Faith, and the Most Serene and Most Potent Prince Philip the Fifth, the Catholic King of Spain, 
concluded at Utrecht the 13 Day of July, 1713. 
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taking the necessary measures for the purpose, in connection with what was 

stipulated and is deduced from Article V of the said Treaty”27. 

 

He also recommended the establishment of two forts, one at the mouth of 

Orinoco River and the other in the mouth of Essequibo River, to check the 

Dutch activity in the region. 

 

28. On 13 January 1750, the Kingdom of Spain and the Kingdom of Portugal 

signed the Treaty of Madrid, which established the limits of its dominions in 

the Americas, and the Spanish dominion over the Orinoco River and its 

tributaries, until the Essequibo River in the east. The Article IX stated: 

 

“The border will continue through the middle of the Japurá River, and through the 

other rivers that join it and are closer to the north, until reaching the top of the 

mountain range that mediates between the Orinoco and Marañón Rivers, or the 

Amazon; and it will continue on the summit of these mountains to the east, up to 

where the dominion of both monarchies extends”. 

 

Meanwhile, the Article XVIII clarified: 

 

“And as regards the summit of the mountain range, which is to serve as a line 

between the Marañón and Orinoco Rivers, all the slopes that fall to the Orinoco will 

belong to Spain, and to Portugal, those that fall to the Marañón or the Amazon”. 

 

29. In 1739, the Dutch abandoned the tiny fort “Kyk-Over-Al” and a some 

houses near of it, after many attacks and change of hands. The Dutch built 

a new tiny fort named “Zeelandia” in 1740, in the small “Flag Island” 

(afterwards known as “Fort Island”) on the mouth of Essequibo River close 

to its eastern bank, where they transferred the government of the colony 

from “Kyk-Over-Al”. But while the movement of the Dutch colony was thus 

downstream, the Dutch interests were toward the east and around the 

mouth of Demerara River. 

 

In 1746, the Spaniards built two new missions and a tiny fort on the Cuyuni 

River. The Director-General of the Dutch colony, Laurens Storm vanʽs 

Gravesande, reported it to the Dutch West India Company: 

 

“It is very perilous for this Colony to have such neighbours so close by [...] I cannot 

put forth with full certainty, because the boundaries west of this river are unknown 

to me”28. 

                                                             
27 Memorial del Marqués de Torrenueva sobre la Comisión Española e Inglesa, Sevilla, 7 de Agosto 
de 1743. 
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On 11 September 1754, Gravesande asked with concern to the Dutch West 

India Company if the boundary between the Kingdom of Spain and the 

Dutch colony was not regulated by the Treaty of Münster. On 6 January 

1755, the Dutch West India Company was obliged to reply that neither in 

that treaty nor in any other could they find anything about it29. In fact, as set 

forth above, any occupation in the west of the Essequibo River was a 

transgression of the Treaty of Münster. 

 

Towards the end of August 1758, Spaniard forces under the leadership of 

Santiago Bonalde and Luis López de la Puente, destroyed a Dutch post in 

the place of “Cuiva” on the Cuyuni River. On 30 September 1758, 

Gravesande dispatched a letter to the Spaniard Commandant of Guayana, 

Juan Valdés, protesting against it and demanding full compensation and 

return of the prisoners. 

 

On 10 November 1758, the Governor of the Spanish province of Cumaná, 

Nicolás de Castro, replied the letter from Gravesande: 

“The Commandant of Guayana has sent me, with other papers, a letter which you 

have written to him, demanding the delivery of the two Dutch prisioners, a black, 

and a creole, with their children, and of all was found by the guard in command 

there on an island in the Cuyuni River, which is, with its dependencies, a part of the 

domains of the King, my master, and on which these prisioners publicly kept up an 

illicit trade in indigenous slaves, although it is incredible that Their Mightinesses 

should have authorized you to enter the said domains, and still less to purchase 

indigenous from their villages and territories, in order to make slaves of them. This 

being so, and our action being a justifiable one, I cannot consent to the restitution of 

the prisioners whom you demand until I know the will of my master, to whom I have 

made a report of all that has passed, with papers in justification of my action”30. 

In 1761 and 1768, the Governors of the Spanish province of Guyana, José 

Diguja and Manuel Centurión respectively, ordered an attack on some 

Dutchmen which tried to establish a post in the Barima River. The Barima 

and Moruka Rivers were cleared. 

 

                                                                                                                                                                                          
28 “From Storm van’s Gravesande to the West India Company (Zeeland Chamber)”, 7 December 
1746 (underline added), in  West India papers, Vol. 170, Rijksarchief, The Hague. 
 
29 “From the West India Company (Zeeland Chamber) to Storm van’s Gravesande”, 6 January 
1755, in  West India papers, Vol. 598, Rijksarchief, The Hague. 
 
30 “Don Nicolás de Castro to the Director-General of Essequibo (Inclosure II), Cumaná, 10 
November 1769” (underline added), in C. A. Harris and J.A.J. Villiers, Storm vanʽs Gravesande. 
Compiled from his Despatches, Vol. I, Hakluyt Society, London, 1911, pp. 365-366. 
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On 12 May 1769, Gravesande complained that the Spaniards had controlled 

the Barima and Cuyuni Rivers, and that they had bartered with the maroons 

of the Essequibo River31.  

 

30. On 10 September 1769, the Dutch Ambassador in Madrid, J. L.H. van 

Wassenaar, protested against the Spanish attack to the Dutch post on the 

Cuyuni River, the Spanish ocupation of the northern of Cuyuni River which 

“have been from time inmemorial in undisturbed Dutch possession” and that 

the Governor Manuel Centurión had forbidden the Dutch fishing in the 

mouth of the Orinoco River.  

 

On 5 April 1770, Manuel Centurión sent a report where he complained 

about the “impostures with which Gravesande had wanted to alarm the 

General States of the Netherlands against the behavior of the Spaniards”, 

added that “more than 20 years ago had been established in our missions 

up to the number of 5,000 indigenous”, and finally showed surprise that the 

Dutch claimed their dominion over them, that it was not known until that date 

“that this numerous nation was dependent of the Dutch, nor were its territory 

the mountains between Cuyuní and Mazaruni Rivers, where had been the 

establishment of the Catalan Capuchins of Guayana”32. 

 

The Kingdom of Spain formally responded to the Netherlands in 1785 that: 

 

“The Dutch could not base their claims on the tacit or explicit consent that the 

Commanders of Guayana and Orinoco had sometimes given them to fish [...]  

That all they could allege was the quietness or indolence with which the 

Commanders of Guayana, taking advantage of it to extend its domains with the 

serious detriment of the Royal Treasury, the progress of the Spanish population, 

and the spread of the Gospel”33. 

 

31. Almost two centuries after its creation, the Spanish colonial province of 

Guayana was integrated in the General Captaincy of Venezuela created by 

Charles III, King of Spain, on 8 September 1777.  

                                                             
31 PRO 474/229, 12 May 1769 (Extracts), in C. A. Harris and J.A.J. Villiers, Op. Cit., Vol. II, Hakluyt 
Society, London, 1911, pp. 612-615. 
 
32 “Informe del Comandante General de Guayana, Don Manuel Centurión, al Consejo de Indias 
sobre el proceder de los españoles de Orinoco contra la colonia de Esquivo”, Guayana, 5 de abril 
de 1770, en Archivo General de la Nación, Papeles de Manuel Centurión, Tomo I. 
 
33 Catálogo de Jesús Domínguez Bordona. Miscelánea de Manuel José de Ayala (Manuscritos de 

América en las Colecciones Reales), Biblioteca del Palacio Real, Madrid, Sig. 2851, folios 189-204.  
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32. On 1 October 1777, the Kingdom of Spain and the Kingdom of Portugal 

signed the Treaty of San Ildelfonso, which corrected some parts of the limits 

of its dominions in the Americas, but ratified in its Article XII the same 

provisions of the Article IX of the Treaty of Madrid about the frontier between 

the new General Captaincy of Venezuela and Brazil; with the Spanish 

dominion over the Orinoco River and its tributaries until the Essequibo River 

in the east, and the Portuguese dominion over the Amazonas River and its 

tributaries. 

 

33. On 20 October 1778, the Spanish Minister of Colonies, José de Gálvez, 

sent instructions to the General Captain of Venezuela, Luis de Unzaga, to 

the Royal Intendent, José de Abalos, and the Governor of the Spanish 

province of Guyana, Antonio de Pereda, with the aim of establish Spanish 

settlements in the eastern territories of the Spanish province of Guayana 

until the Essequibo River. 

 

On 4 February 1779, José de Abalos, entrusted to the Spaniard military 

officer, José Felipe de Inciarte, the following instructions: 

 

“Being of the main and greatest importance in this matter to secure the limits of the 

province of Guayana which begins in the eastern part of it to windward of the mouth 

of the Orinoco River, in the border of the Dutch colony of Essequibo, will be one of 

the first care of the commissioners for this matter in the settlement that is going to 

be made, to get as close as possible to the aforemention colony [...] 

The aforementioned colony of the Essequibo, and the other that Netherlands has 

on that coast [Demerara, Berbice and Surinam], are all on the banks of the rivers 

with inmediate proximity to the seashore, without penetrating much in the interior of 

the territory, and that or the same reason behind the Essequibo and the other Dutch 

possessions, running east to French Guiana, and south to the Amazon River, the 

land is empty, and only occupied by gentile indigenous people and a large number 

of fugitive black slaves of the Dutch colony and also of the plantations of Guayana. 

The commissioners will seek to occupy the said lands belonging to Spain, its first 

discoverer, and not later transferred or occupied by any other power”34. 

 

From 6 August to 25 September 1779, José Felipe de Inciarte with 80 

soldiers and auxiliaries, made an elaborate reconnoissance of the Barima, 

Moruka and Pomeroon Rivers, approaching to the Essequibo River, and 

was not taken as a breach of peace with the Dutch. On 27 november 1779, 

                                                             
34 Instrucción expedida por el Intendente General de Venezuela, en que da reglas para para poblar 
en la provincia de Guayana, y en que dispone que la ocupación de los terrenos en todos aquellos 
lugares que indica, se ha de hacer como parte de la misma provincia, Caracas, 4 de Febrero de 
1779. 
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Inciarte sent a report of the expedition with a map of the territory from 

Barima River to the Essequibo River, where he recommended to destroy an 

illegal Dutch post that he found on the Moruka River and to built the town of 

“San Carlos de la Frontera”, which finally resulted in a royal order for the 

execution of his recomendations:  

 

“It is well understood that if the Director-General of the [Dutch colony of] Essequibo 

complains about this fact, it must be answered that the matter has been proceeded 

and proceeds in accordance with the laws and general instructions of the good 

government of our Indies, which do not allow such interference by the foreigners in 

Spanish domains, such as those, because the same will be said here if complaints 

or claims were made by the Netherlands”35. 

All preparations were made to carry out the project, and the granting of 

lands actually began. The troublous times brought on in Europe by the 

French Revolution delayed its progress, but it was never abandoned. With a 

view to its better accomplishment Iniciarte was himself made Governor of 

Guayana in 1797, and held that position until Venezuela Independence 

process began in 1810. 

The Dutch were aware of this project by years and made no protest to the 

Kingdom of Spain.  

34. On 26 February 1788, the Spaniard military officer, Antonio López de la 

Puente was named by the Spaniard Governor of  Guayana for made a 

exploration of the Cuyuni River, which reported: 

 

“That having gone down to the site of the ‘Horqueta’ that forms the conjunction of 

the Cuyuni and the Essequibo Rivers, which is where the possessions of the 

Colony began, he found the first rooms of the Dutch in the mouth of the Mazaruni 

River, that is to say, in the same place of the ‘Horqueta’, without until then they had 

usurped new territories”. 

 

35. On 23 June 1791, the Kingdom of Spain signed the Treaty of Extradition 

with the United Provinces of the Netherlands in Aranjuez, which recognized 

its settlements on Suriname, Berbice, Demerara, and the eastern bank of 

the Essequibo River.  

 

                                                             
35 Real Orden sobre el reconocimiento y población de la parte oriental del Bajo Orinoco, San 
Ildelfonso, 1 de octubre 1780 (underline added), en Archivo General de Sevilla, GM, 7305-1. 
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However, the Dutch attention was focused into the colony of Demerara, 

where they founded the town of “Stabroek”36 in 1783. For that reason, they 

definitely abandoned the tiny fort “Zeelandia” in 1796.  

 

36. On 8 August 1794, it is found the most unimpeachable Dutch testimony. No 

less an official than Mr. Six, the Secretary of the Dutch West India 

Company, sent a communication to Mr. Ignacio María del Corral, Spanish 

Minister to the Netherlands, in which he made the following significant 

admission: 

 

“The captain, pilot and crew of the Spanish mercant ship ‘Nuestra Señora de la 

Concepción’, after having been perfectly well treated by the Governor-General of 

the Dutch colony of Surinam, were conveyed to Moruka River, west of the 

Essequibo River, as having been Spanish territory, so that they could thence go as 

on their own land to the nearest Spanish-American town”. 

 

37. The Dutch was ousted by United Kingdom from its settlements in 1796, and 

the British remained in possession, except for short intervals, as a result of 

the beginning of the Napoleonic Wars. The Spaniards attacked the British in 

1797, which were occupied the illegal post built by the Dutch on the Moruka 

River, but they were repulsed. 

 

The Anglo-Dutch Treaty, also known as the Convention of London, was 

signed on 13 January 1814 between the United Kingdom and the United 

Netherlands, which returned the colonial possessions of the Dutch to what 

they were at the outbreak of the war on 1 January 1803, in the Americas, 

Africa, and Asia with the exceptions of the Cape of Good Hope and the 

South American settlements of Demerara, Berbice and the east bank of 

Essequibo River, which were then officially ceded for the Netherlands to the 

United Kingdom.  

 

38. Maps between 1799 and 1821 published in London, showed clearly that the 

boundary between the Spanish province of Guayana and the settlements of 

the Dutch in the northern of South America, was the Essequibo River. For 

instance, the Map of Cruz Cano y Olmedilla, published by the famous 

Venezuelan General Francisco de Miranda in London under the auspices of 

the British Government in 1799; and the map of the atlas edited by M. 

Lavoisne considered a good authority in London in 1821, not alone in 

geographical sense but historically, as the large number of editions it went 

through shows. 

                                                             
36 The old name of Georgetown, the current capital of Guyana. 
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39. Subsequently, after the Independence, the General Captaincy of Venezuela 

was became in the “American Confederation of Venezuela”37, the “Greater 

Colombia”38, and then “Venezuela”39. So, the province of Guayana was 

became in part of of the territory of Venezuela as successor State of the 

Kingdom of Spain, which discovered the basins of the Orinoco and 

Essequibo Rivers and appropiated it, in accordance with the principle of uti 

possidetis juris. Venezuela has more than eight hundred maps that certified 

these historical rights and legal titles over the Guayana Esequiba. 

 

40. On 12 July 1822, Minister of Foreign Affairs of the Greater Colombia, Pedro 

Gual, gived instructions to its diplomatic agent in London, José Rafael 

Revenga, to present a project of treaty to the British Government, containing 

observations about the ilegal presence of British settlers in the Guayana 

Esequiba:  

 

“Allow me, nevertheless, to call your spectial attention to Article 2 of the draft of 

treaty limist. The English are now in possesion of Dutch Guiana, being therefore our 

neigbors on that side. Therefore you must to agree as exactly as possible upon the 

dividing line between one and the other territory, in accordance with the latest 

treaties between Spain and Netherlans. The colonist of Demerara and Berbice have 

usurped a large tract of land that, according to said treaties, belongs to us on the 

west side of Essequibo River. It is absolutely neccesary that said colonist either 

place themselves under the protection and submission of our laws, or else retire to 

their former possessions. To this end they should be granted the neccesary time 

according to the provisions in the draft for the treaty”. 

 

41. On 16 July 1824, the Envoy Extraordinary and Minister Plenipotentiary of 

Greater Colombia to the United Kingdom, Manuel José Hurtado, during 

negotiantions that led to the recognition of the Greater Colombia as an 

                                                             
37 Venezuela initiated its political transformation on 19 April 1810, and adopted this official name on 
5 July 1811. 
 
38 Venezuela was part of the Greater Colombia (in Spanish, “Gran Colombia”) from 1821-1830, the 
name that the historians use to refer to the extinct State, then know simply as Republic of Colombia. 
This was the stellar success and tragic failure of the Liberator Simón Bolívar, who attempted to 
unify several succesor States of the Kingdom of Spain in the northern of South America, despite his 
great skills as leader of the Independence. On 30 August 1821, the Congress of Colombia 
proclaimed its Constitution in Cucuta, which fixed its territory in the Article 6: “The territory of 
Colombia is the same of that was comprised in the old Viceroyship of New Granada and the 
Captaincy General of Venezuela”. 
 
39 The official names of Venezuela since 1830 until nowadays has been: “State of Venezuela” from 
1830 to 1857; “Republic of Venezuela” from 1858 to 1864; “United States of Venezuela” from 1864 
to 1953; “Republic of Venezuela” from 1953 to 1999; and “Bolivarian Republic of Venezuela” from 
1999 to the present. 
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independent State by the Prime Minister of United Kingdom, George 

Canning; presented a Memorandum about the territory, boundaries, and 

other matters without any objection: 

 

“This beautiful and rich country, extend for the North Sea, from Essequibo River or 

borders of province of Guyana, to the River of the Culebras, which separate it from 

Guatemala...”. 

 

42. On 18 April 1825, Minister of Foreign Affairs of the Greater Colombia, Pedro 

Gual, signed the Treaty of Peace, Friendship, Commerce and Navigation 

with United Kingdom in Bogotá. In that ceremony, remember without any 

objection, to the British Plenipotentiaries, John Potter Hamilton and Patrick 

Campbell, that the boundary of Greater Colombia with the British 

settlements was the Essequibo River. 

 

43. On 30 March 1845, the Queen Isabel II of Spain formally recognised 

Venezuela with the same territory of the General Captaincy of Venezuela 

that was created in 177740. 

 

44. On 5 May 1859, Venezuela and Brazil, signed in Caracas the Treaty of 

Limits and River Navigation, in accordance with the principle of uti 

possidetis juris, stated in its Article 2 paragraph 3 that the boundary: 

 

“...continue along the summit of the Sierra Parima to the angle that it makes with 

the Sierra Pacaraima, so that all the waters that run to the White River [in Spanish, 

“Río Blanco”] remain belonging to Brazil, and those that go to the Orinoco River, to 

Venezuela, and the line will continue through the highest points of said Sierra 

Pacaraima, so that the waters that go to the White River, as has been said, belong 

to Brazil, and those that run to the Essequibo, Cuyuni and Caroní Rivers to 

Venezuela, as far as the territories of the two States in its eastern part”. 

 

B. Origins of the Dispute 

 

45. On 31 July 1831, United Kingdom consolidated the three former Dutch 

settlements as British Guiana. During the years 1835 to 1839, Prussian 

naturalist Robert Hermann Schomburgk under the direction of Royal 

Geographical Society, explored the British colony and drew a first map in 

1835 with the Essequibo and Moruka Rivers as natural boundaries with 

Venezuela, which encroached 4,920 square kilometers of territory of 

Venezuela, before he showed partiality for the interests of United 

                                                             
40 Article 1 of the Treaty of Peace and Recognition between the Kingdom of Spain and the Republic 
of Venezuela, Madrid, signed on 30 March 1845 and ratified on 27 May 1845. 
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Kingdom41. Neither the Royal Geographical Society nor the Colonial Office, 

objected to this map. That is important, because later in 1899, the United 

Kingdom hidden this map to the Arbitral Tribunal. 

 

46. On November 1840, Robert Hermann Schomburgk was appointed by the 

British Government to survey the boundaries of the colony of British Guiana. 

After the publication of the “Sketch Map” of British colony in the 

“Parliamentary Papers” of that year, that is to say, a second “Schomburgk 

Line”, Venezuela protested the encroachment of 141,930 square kilometers 

of its territory. This is the origin of the controversy between Venezuela, the 

United Kingdom and British Guiana.  

 

47. Evidence from the original British archives clarifies the following facts:  

 

(a) Both the Foreign Office and the Colonial Office rejected arguments of 

Schomburgk in favour of his second line of 1840. Those two Ministries 

arrived at the conclusion that the Prussian naturalist “misinterpreted” the 

historical documents.  

 

(b) In spite of that, the British Government commissioned Schomburgk to 

undertake a new expedition (1841-1844) and to draw a new map of 

British Guiana. Exceeding his instructions, the naturalist set up posts, 

marked trees and carried out acts of possession which gave rise to 

formal protests by Venezuela.  

 

(c) The minutes of Lord Aberdeen of 1841 qualified the actions of 

Schomburgk as “premature” and asserted, that as his mission was to 

make a “survey”, he had no right to take possession.  

 

(d) It is a well-known fact that the British Government disavowed 

Schomburgk when it ordered the withdrawal of posts and frontier marks, 

as demanded the Minister Plenipotentiary of Venezuela to the United 

Kingdom, Alejo Fortique, in the notes of complaint dated on 18 

November 1841, 10 January 1842, and 31 January 1842.  

 

                                                             
41 On the other hand, it is important to underline, that in opinion of the Dutch historian Pieter 
Marinus Netscher, with documents and maps from the archives of his country, the Dutch maximum 
claim as boundary with the Spanish colonial province of Guayana, went from the Moruka River until 
“Kyk-Over-Al”, that is to say, more or less the same Schomburgk Line of 1835; which shows the 
lack of historical rights legal titles of subsequent and scandalous Bristish claims. Pieter Marinus 
Netscher, Op. Cit. 
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(e) Documents of the British Foreign and Colonial Office and the 

Government in Demerara disclosed that the publication of the maps 

showing the second “Schomburgk Line” of 1840 represented the British 

maximum claim of Venezuelan territory. Thus under the instructions of 

the British Government and from the Colonial Government in Demerara, 

and under the pressure of interest of gold mining companies, new maps 

was published between 1857 and 1875, among them: the map of the 

Foreign Office of 1857, the map of C. Chalmers of 1867, the so-called 

map “Schomburgk-Walker” of 1872, the so-called map “Brown” of 1875, 

and the so-called map “Stanford” of 1875. By these official maps, United 

Kingdom recognized from the beginning of the controversy until 1886, all 

the upper Barima and all the Cuyuni, from their sources to the mouth of 

the Otomong as undisputed Venezuelan territory. That is very important, 

because that maps were tampered by the Colonial Office and submitted 

to the Arbitral Tribunal in 1899, as it shows bellow. 

 

48. A bitter diplomatic discussion about the boundary continued between the 

United Kingdom and Venezuela. On 31 January 1844, the Minister 

Plenipotentiary of Venezuela to United Kingdom, Alejo Fortique, said to 

British Secretary of Foreign Affairs, Earl of Aberdeen: 

 

“There is no doubt that the Essequibo is the river formed as if intended by nature; 

and then nothing or almost nothing occupies today the British colonists between it 

and Orinoco, being their plantations on the other side, and arregement on this 

would fill the object”. 

 

49. Thereafter, both countries began negotiations over the frontier and, without 

reaching any settlement, agreed on the 20 December 1850 not to occupy 

the disputed zone, between the “Schomburgk Line” of 1840 as extreme 

claim of the United Kingdom, and the Essequibo River, the border always 

claimed by Venezuela. This is what came to be called the 1850 Agreement, 

which remained in force until the Arbitration of 1899. 

 

50. Nonetheless, the dispute reignited with the movement of British settlers into 

the region, the formation of the British Guiana Mining Company and the 

discovery of gold deposits in the area of Yuruari. In 1884, United Kingdom 

took by force the mouth of the Orinoco River. Venezuela protested this new 

violation to its sovereignty.  

 

51. In 1887, the British Government published the map “Herbert” of 1842 with a 

falsified third “Schomburgk Line”, which encroached 167,830 square 
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kilometers of Venezuelan territory. Also, the United Kingdom declared that it 

had always been the line referred to in their previous diplomatic 

correspondence. However, the fact was that the British Foreign Office 

became aware of that line for the first time in June 1886, as it shows bellow. 

 

52. Relying on the Monroe Doctrine, Venezuela called on the United States of 

America for its good offices. Venezuela also made repeated protests, 

proposed arbitration, and finally, broke diplomatic relations with the United 

Kingdom on 20 February 1887: 

 

“In consequence, Venezuela not owing to maintain friendly relations with a State 

that injures it, suspends them from this day on. And protests before the 

Government of Her British Majesty, before all civilized nations, before the World in 

general, against the acts of spoliation that the Government of Great Britain has 

consummated in its detriment, and that in no time or for any reason, it will recognise 

as capable of altering in the least the rights that Venezuela has inherited from 

Spain, and on which it will always be ready to submit to the ruling of a third power”. 

 

53. The evidence reveals that the United Kingdom rejected the proposals 

continually made by Venezuela for submitting the question to arbitration 

because considered its lacked of titles and that a fully legal decision would 

be unfavourable to its interests. As the United Kingdom had no confidence 

in its claims, successively changed its position regarding the frontier with 

Venezuela. The Schomburgk (1835), Schomburgk (1840), Aberdeen (1844), 

Granville (1881), Rosebery (1886), falsified Schomburgk-Herbert (1887) 

lines, were different proposals designed by the United Kingdom to meet the 

current interests of the colonialists in British Guiana. By contrast, Venezuela 

was always sure of the validity of its historical rights and legal titles, 

prepared to submit the dispute to impartial arbitrators and maintained its 

claim of the Essequibo River as boundary.  

 
C. Vices of the 1897 Arbitration Treaty 

 
54. On 9 December 1891, President of the United States of America, General 

Benjamin Harrison, in his annual State of the Union message to the 

Congress said:  

 

“I should have been glad to announce some favorable disposition of the boundary 

dispute between Great Britain and Venezuela touching the western frontier of 

British Guiana, but the friendly efforts of the United States in that direction have 

thus far been unavailing. This Government will continue to express its concern at 

any appearance of foreign encroachment on territories long under the 

administrative control of American States. The determination of a disputed 
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boundary is easily attainable by amicable arbitration where the rights of the 

respective Parties rest, as here, on historic facts readily ascertainable”. 
 

55. In spite of the successive requests forwarded to the British Government by 

numerous bodies and States requesting that the question be submitted to 

arbitration, United Kingdom resisted until the last and the decisive 

intervention of the President of the United States of America, Grover 

Cleveland. 

 

56. On 20 July 1895, with the approval of President Cleveland, the Secretary of 

State of United States of America, Richard Olney, prepared a large and 

strong note invoking the Monroe Doctrine, protesting against the 

enlargement of British Guiana at the expense of Venezuela and demanding 

that the British Government submit the boundary dispute to arbitration, and 

the American Ambassador to the United Kingdom, Thomas Bayard, was 

instructed to present it to the British Prime Minister and Foreign Secretary, 

Lord Salisbury: 

 

“The United States is practically sovereign on this continent, and its fiat is law upon 

the subjects to which it confines its interposition. Why? It is not because of the pure 

friendship or good-will felt for it. It is not simply by reason of its high character as a 

civilized state, nor because wisdom and justice and equity are the invariable 

characteristics of the dealings of the United States. It is because, in addition to 

other grounds, its infinite resources, combined with its isolated position, render it 

master of the situation and practically invulnerable as against any or all other 

powers (...)  

Being entitled to resent and resist any sequestration of Venezuelan soil by Great 

Britain, it is necessarily entitled to know whether such sequestration has occurred 

or is now going on. [Unless the British Government should consent to submit the 

entire matter to arbitration] the transaction will be regarded as injurious to the 

interests of the people of the United States as well as oppressive in itself (...) The 

honour and welfare of this country are closely identified [with the Monroe Doctrine] 

(...) 

You are instructed, therefore, to present the foregoing views to Lord Salisbury by 

reading to him this communication (leaving with him a copy should he so desire), 

and to reinforce them by such pertinent considerations as will doubtless occur to 

you. They call for a definite decision upon the point whether Great Britain will 

consent or will decline to submit the Venezuelan boundary question in its entirety to 

impartial arbitration. It is the earnest hope of the President that the conclusion will 

be on the side of arbitration, and that Great Britain will add one more to the 

conspicuous precedents she has already furnished in favor of that wise and just 

mode of adjusting international disputes. If he is to be disappointed in that hope, 
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however—a result not to be anticipated and in his judgment calculated to greatly 

embarrass the future relations between this country and Great Britain”42. 

 

57. On 2 December of 1895, in the State of the Union Address, President 

Cleveland said: 

 

“It being apparent that the boundary dispute between Great Britain and the 

Republic of Venezuela concerning the limits of British Guiana was approaching an 

acute stage, a definite statement of the interest and policy of the United States as 

regards the controversy seemed to be required both on its own account and in view 

of its relations with the friendly powers directly concerned. In July last, therefore, a 

dispatch was addressed to our ambassador at London for communication to the 

British Government in which the attitude of the United States was fully and distinctly 

set forth. The general conclusions therein reached and formulated are in substance 

that the traditional and established policy of this Government is firmly opposed to a 

forcible increase by any European power of its territorial possessions on this 

continent; that this policy is as well rounded in principle as it is strongly supported 

by numerous precedents; that as a consequence the United States is bound to 

protest against the enlargement of the area of British Guiana in derogation of the 

rights and against the will of Venezuela; that considering the disparity in strength of 

Great Britain and Venezuela the territorial dispute between them can be reasonably 

settled only by friendly and impartial arbitration, and that the resort to such 

arbitration should include the whole controversy, and is not satisfied if one of the 

powers concerned is permitted to draw an arbitrary line through the territory in 

debate and to declare that it will submit to arbitration only the portion lying on one 

side of it. In view of these conclusions, the dispatch in question called upon the 

British Government for a definite answer to the question whether it would or would 

not submit the territorial controversy between itself and Venezuela in its entirety to 

impartial arbitration. The answer of the British Government has not yet been 

received, but is expected shortly, when further communication on the subject will 

probably be made to the Congress”43.  

 

58. Four days later, on 7 December 1895, the British reply to the note of 

Richard Olney was finally received by the United States Government. It 

countered the arguments of Olney, and denied that the Monroe Doctrine 

was applicable to the border dispute. Referring to the demand for arbitration, 

Lord Salisbury declared that only the Parties competent to decide whether 

or not it was “a suitable method of procedure (...) are the two Parties whose 

rival contentions are in issue. The claim of a third nation, which is unaffected 

by the controversy, to impose this particular procedure on either of the two 

                                                             
42 U.S. State Department, Papers relating to the Foreign Relations of the United States, with the 
Annual Message of the President, transmitted to Congress on 2 December 1895, Correspondence 
Nº 527, Washington,1895 (underline added). 
 
43 Grover Cleveland, Complete State of Union Addresses 1893-1896, Del Lume Executive History 
Series, Vol. 22, Luca Hickman, Fort Myers, 2017 (underline added). 
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others, cannot be reasonably justified and has no foundation on the law of 

nations”. 

 

59. President Cleveland and Secretary of State Olney felt that the British reply 

was unacceptable; so on the 17 December 1895 the President sent the 

following special message to the United States Congress in which he dealt 

with the British reply:  

 

“The course to be pursued by this Government in view of the present condition 

does not appear to admit of serious doubt. Having labored faithfully for many years 

to induce Great Britain to submit this dispute to impartial arbitration, and having 

been now finally apprized of her refusal to do so, nothing remains but to accept the 

situation, to recognize its plain requirements and deal with it accordingly. Great 

Britain’s present proposition has never thus far been regarded as admissible by 

Venezuela, though any adjustment of the boundary which that country may deem 

for her advantage and may enter into of her own free will cannot of course be 

objected to by the United States. 

Assuming, however, that the attitude of Venezuela will remain unchanged, the 

dispute has reached such a stage as to make it now incumbent upon the United 

States to take measures to determine with sufficient certainty for its justification 

what is the true divisional line between the Republic of Venezuela and British 

Guiana. The inquiry to that end should of course be conducted carefully and 

judicially and due weight should be given to all available evidence records and facts 

in support of the claims of both Parties. 

In Order that such an examination should be prosecuted in a thorough and 

satisfactory manner I suggest that the Congress make an adequate appropriation 

for the expenses of a Commission, to be appointed by the Executive, who shall 

make the necessary investigation and report upon the matter with the least possible 

delay. When such report is made and accepted it will in my opinion be the duty of 

the United States to resist by every means in its power as a willful aggression upon 

its rights and interests the appropriation by Great Britain of any lands or the 

exercise of governmental jurisdiction over any territory which after investigation we 

have determined of right belongs to Venezuela”. 

 

60. The United States Congress unanimously acceded to the request of 

President Cleveland and voted 100,000 dollars for the United States 

Commission on Boundary between Venezuela and British Guiana, which 

was established on 1 January 1896. It was evident that the report to be 

made by the Commission might be very embarrassing for United Kingdom. 

The British Foreign Office was reluctantly, but due to the prospect of war 

with United States that could lead to the loss of Canada, at the same time 

when was under the pressure in South Africa with the Boers, and its 

relationship with Imperial Government of Germany was eroding because the 

Kruger Telegram (the beginning of the so-called Weltpolitik, the imperialist 

foreign policy of the Kaiser Wilhelm II); Lord Salisbury finally agreed to enter 
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in negotiations for concluding an arbitration treaty on 5 March 1896. The 

United States Boundary Commission thereupon disbanded, but presented a 

report to the President Cleveland on 27 February 1896, which examined the 

geography of the area and history of Dutch settlements, and an atlas 

containing seventy-six maps. This material was subsequently made 

available to Venezuela in order to prepare its case before the future Arbitral 

Tribunal. 

 

61. When Venezuela requested the mediation of the United States of America 

before United Kingdom, clearly stated that must be consulted on whatever 

happened in the course of the negotiations. Moreover, it explicitly urged that 

any arbitral treaty arrived at, had to be based on the following two 

understandings:  

 

(a) That all the disputed territory were to be submitted to Arbitration;  

 

(b) That the question had to be resolved by a strictly judicial decision 

based on law and rights.  

 

Nevertheless, the inquiry proves that the British Ambassador to the United 

States of America, Sir Julian Pauncefote, and the Secretary of State, 

Richard Olney, negotiated the bases for the 1897 Arbitration Treaty with the 

exclusion of Venezuela, and was given later explanations inducing into 

error. Of particularly inconvenience, were the absense of any jurists of 

Venezuela in the Arbitral Tribunal, which would be represented by American 

arbitrators; and the Rule A of the Article IV of the future 1897 Arbitration 

Treaty, the so-called prescription clause which will be govern the Arbitral 

Tribunal: 

 

“Adverse holding or prescription during a period of fifty years shall make good title. 

The arbitrators may deem exclusive political control of a district as well as actual 

settlement thereof sufficient to constitute adverse holding or to make title by 

prescription”.  

 

62. Sir Julian Pauncefote had been Permanent Under Secretary of State and 

managed the Foreign Office response to the Berlin Conference in 1884. 

Having been deeply involved in the Berlin negotiations and as lawyer 

himself by training (he had been an Attorney General and Chief Justice in 

the colonies), Sir Julian Pauncefote was familiar with the “law of 

occupation”. Adverse holding, or adverse possession was mere occupation 

in the face of any other legal claims, while prescription constituted a title by 
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occupation to what had previously been belonged to others. The 

prescription clause was wholly in favour of United Kingdom, because the 

British really occupied the Guayana Esequiba, a territory belonged to 

Venezuela in accordance of the principle of uti possidetis juris; and because 

the period of prescription agreed in secrecy between Sir Julian Pauncefote 

and Richard Olney, was the inmediatly prior to the sign of future treaty, and 

so giving rights for the recent British conquests, overriding the historical 

titles of Venezuela and ignoring the provisions of 1850 Agreement. 

 

63. In the late summer of 1896, the Colonial Secretary, Joseph Chamberlain, 

paid a visit to the United States, and he had an interview with Richard Olney 

on 8 September for the purpose of discussing the Venezuelan boundary 

dispute. He put forward the view that the arbitrators must take into account 

not only long continued occupation in the sense of settlement, but also long 

continued political control of territory neither actually used nor occupied44. 

 

64. On 12 November 1896, the Agreement between Great Britain and the 

United States of America on heads of proposed treaty between Great Britain 

and Venezuela for settlement of the Venezuela boundary question 

(hereinafter “1896 Olney-Pauncefote Agreement”) was signed by Sir Julian 

Pauncefote and Secretary of State Richard Olney at the State Department 

in Washington. The 1896 Olney-Pauncefote Agreement was presented to 

Venezuela as a fait accompli.  

 

65. There were no rejoicings of any kinds in November and December of 1896. 

On the contrary, the terms of the proposed treaty were read in Venezuela 

with disapprobation amounting to dismay. The press and the politicians 

strongly criticized the prescription clause and the way in which the 

arbitrators were to be selected. President Crespo even referred to a sense 

of “national humiliation”45.  

 

66. However, due the explanations given, Venezuela interpreted the 1896 

Olney-Pauncefote Agreement in the sense that the decision of the Arbitral 

Tribunal was to be one of a strictly judicial character, because its own 

Constitution impeded any cession of territory by any kind of diplomatic 

compromise. Moreover, was given to Venezuela to understand the scope of 

the prescription clause in a sense different from the one confidentially 

                                                             
44 Charles Callan Tansill, The Foreign Policy of Thomas F. Bayard 1885-1897, Fordham University 
Press, New York, 1940, p. 772 
 
45 Ministerio de Relaciones Exteriores, Libro Amarillo, Caracas, 1897, p. xxxii 
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agreed between the direct negotiators. Mr. James J. Storrow, an American 

attorney resident at Boston who traveled to Caracas as legal adviser to give 

some explanations and persuade the Government of Venezuela to accept 

the terms agreed, reported to Secretary of State Richard Olney about the 

tough deliberations in a letter on 29 November 1896: 

 

“At first they were bitterly opposed to it. Dr. Viso said that the inability of Venezuela 

to name an arbitrator was an unheard of feature and vitiated the whole thing; and 

they all agreed that they would never approve a treaty with that feature [...] Then we 

got onto prescription question. We talked of that for several hours on Friday and 

Saturday forenoon. Dr. Seijas was the most obstinate (...) admit it in terms of the 

treaty would be to violate the rule of the Constitution [of Venezuela] against 

cessions of territory (...) But, we said, it was not a concession. Prescription was, I 

thought, our strongest ground, and I wanted Great Britain to agree it; and of all 

possible terms, fifty years was the best for us [...] The principal newspapers have 

had some very miserable articles on the subject. There is some grumbling that 

Venezuela does not have a Venezuelan on the Board, and that it gives up territory 

under the fifty year rule, and that U.S. is coercing it [...] In reply to inquiries, we 

explained the condition of the matter; that the memorandum was signed to signify 

that the U.S. thought it a fair settlement, and that Venezuela could not expect more 

and ought to accept it...”46. 

 

67. The subsequent correspondence among the Leading Counsel of Venezuela 

before the Arbitral Tribunal and Ex-President of the United States of 

America, General Benjamin Harrison, the Ex-Secretary of State, Richard 

Olney, and the British Ambassador to the United States of America, Sir 

Julian Pauncefote, about the vital interpretation of prescription clause before 

the installation of Arbitral Tribunal in 1898, also leave in evidence the false 

representation of this clause of the 1897 Arbitration Treaty, which constitute 

a error de jure, that is to say, a clear vice to the consent of Venezuela to this 

Treaty. 

A letter from General Benjamin Harrison to Richard Olney on 25 June 1898, 

says: 

“In our examination of the Treaty we have concluded that the fair intent of Article III 

is that when the Tribunal has ascertained the line of right, as of the date of the 

Dutch cession to Great Britain, that line is to be adopted and enforced. Rule A of 

Article IV would have full effect, in our sense, if it were used only to find the true line 

of 1814. But we have an impression that the rule was intended to allow to Great 

Britain an enlargement of the line of 1814, and to give to her the land she may have 

taken possession of since that date, if a fifty years adverse occupancy coul be 

                                                             
46 Richard Olney Papers, vol. 67, Nº 11878 – 11887, Library of United States Congress, 
Washington (underline added).  
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shown etc. We have not been able to get the full correspondence –but an extract 

from your letter of July 13, 1896 to Sir Julian Pauncefote...”47. 

 

A letter from Sir Julian Pauncefote to Richard Onley on 12 May 1899, says: 

 

“I venture to you on the subject of a difficulty which has arisen in connection with 

the Anglo-Venezuelan Treaty which I had the honour of negotiating with you.  

The point, as stated by Her Majesty’s Attorney General (Sir Richard Webster) in the 

enclosed correspondence, is shortly this. It is contended on behalf of Venezuela 

that Rules A and B of the Article IV of the Treaty have no application to the period 

subsequent to 1814. 

I think you will agree with me that the period of prescription which we had in 

contemplation throughout the negotiation was a period (ultimately fixed at fifty 

years) inmediatly prior to the date of the Treaty. 

It certainly was, as observed by Sir Richard Webster, upon that understanding 

alone that Great Britain agreed to the arbitration and I am loss to conceive on what 

grounds the Counsel for Venezuela [Benjamin Harrison], in the face of the plain 

terms of the Treaty, can support their contention. 

You will observe that it is proposed to use the diplomatic correspondence of which I 

enclose a copy and I presume that you have no objection to your note to me of 

October 29th, 1896 (page 9) being included, though marked at the time “strictly 

personal”. 

I send you a copy of the Treaty and of the correspondence which has taken place 

between Sir Richard Webster and Mr. Mallet-Prevost, and I should be very grateful 

if you could suggest any action which could facilitate a satisfactory disposal of the 

difficulty. 

It appears to me that as the Treaty was concluded through the mediation and good 

offices of the United States, who actually negotiated it on behalf of Venezuela, the 

assistance of your Government might properly be invoked to clear up a 

misunderstanding which has arisen as to the intention of the High Contracting 

Parties in framing the Rule of Prescription”48. 

 

The reply letter from Richard Olney to Sir Julian Pauncefote, on 24 May 

1899, says: 

 

“As regards the publication in the diplomatic correspondence of my letter to you of 

October 29, 1896, marked ‘Strictly Personal’, my feeling is that it ought not to be so 

used. When you and I returned to Washington in the Fall of 1896 and went to work 

on the Venezuela business industriously, and kept at it continously. But we did so 

mostly by informal personal talks or, so far as the negotiations were in writing, by 

equally informal and private notes, none of which were regarded  by me as of an 

official character or were allowed to go on to the files of the State Department. Do 

                                                             
47 Richard Olney Papers, vol. 85, Nº 14574 – 14576, Library of United States Congress, 
Washington. 
 
48 Richard Olney Papers, vol. 85, Nº 15035 – 15052, Library of United States Congress, 
Washington. 
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you not think it would be unfair that one out of the many notes so exchanged should 

be selected for publication while the remaider are suppressed?  

Further, if one is now brought to the notice of the Arbitral Tribunal and the Parties, 

may not all similar correspondence and even our recollections of our oral 

conversations be also called for? I confess myself quite appalled at the possible 

and not improbable consequences of our opening up such a field of investigation 

and inquiry in question naturally points to. 

Further –entre nous entirely– being inquired of last summer on behalf of Venezuela 

respecting diplomatic correspondence preceding the Treaty, I replied that my letter 

to you of July 13, 1896, was the last thing in record. I did not so reply until I had first 

written Mr. Cridler (6/28, 1898), Third Asssistant Secretary of State, and received 

from him an assurance to the effect made after an examination of the State 

Department files. The counsel for Venezuela have unquestionably been banking on 

that statement of Mr. Cridler’s and my own ever since and would be both surprised 

and irritated, and perhaps justly so, if now confronted with a writing they had been 

led to believe did not exist”49. 

 

68. Venezuela was compelled to accept the 1896 Olney-Pauncefote Agreement 

under undue pressure. On 9 December 1896, the Minister of Foreign Affairs 

of Venezuela, Pedro Ezequiel Rojas, gived the final instructions to the 

Envoy Extraordinary and Minister Plenipotentiary of Venezuela to the United 

States of America, José Andrade: 

 

“Although the project [of treaty] raises serious difficulties, the Government, taking 

into consideration, on the one hand, what it owes to the United States of America, 

and on the other, the dangerous consequences of the abandonment in which the 

refusal would place Venezuela, has decided to accept, not simply and flatly, but 

with certain modifications, the proposed articles, in whose preparation, 

unfortunately, it was not included. 

I will indicate them and recommend that you do everything possible to get them 

admitted, requesting the cooperation of the Secretary of State of the United States 

of America, before opening negotiations with the British Ambassador in Washington 

(...) 

The judges of the Supreme Court of the United States of America, who is 

authorized to appoint the Arbitrators by the United States of Venezuela, may also 

elect citizens of this Republic, at least one (...) 

The adverse possession of fifty years mentioned in Rule A, must be, in accordance 

with the principles of International Law, a possession in the name of the State as 

owner, public, continued without interruption and peaceful (...) 

The High Contracting Parties confirm the Agreement between them on November 

18 and December 20, 1850, and by which they declared that they had no intention 

of occupying any part of the disputed territory, and that they would refrain from 

taking measures that could fairly be considered as aggressive (...) 

The fourth addition, which is certainly new matter, goes straight away in these 

terms:  

                                                             
49 Richard Olney Papers, vol. 85, Nº 15058 – 15059, Library of United States Congress, 
Washington. 
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Having been put by the present treaty on the way to the definitive settlement of the 

boundary controversy of Guayana, it is terminated in favor of the United States of 

Venezuela [the controversy] regarding ownership of the Island of Patos (...) 

according to the promises made at various times to Venezuela by Great Britain (...) 

Step to your hands, the project sent by the Government of United States [of 

America]. You will sign it, assuming that you achieve the acceptance of the 

modifications inserted here before, as you must seek with extreme effort (...) You 

will be understood that the capital points are the first, and especially that of 

prescription due to the serious consequences that it may entail...”50. 

 

69. These objections of Venezuela to the 1896 Olney-Pauncefote Agreement on 

heads of the proposed treaty were not taken into account. Only a 

concession to wounded feelings was to permit the President of Venezuela to 

nominate an arbitrator, but it was distinctly understood that he should not 

name a Venezuelan jurist, and his “choice” in fact felt on the Chief of Justice 

of the United States. British and Venezuelan negotiators finally signed the 

Arbitration Treaty in Washington on 2 February 189751 (herein after “1897 

Arbitration Treaty”). The fundamental shift of the bilateral relationship 

between United Kingdom and United States of America toward 

reconciliation and the convergence of diplomatic objectives, called by the 

diplomatic historians The Great Rapprochement (1895-1914)52, seriously 

injured the interests of Venezuela. 

 

70. On June 1896, in parallel to the secret negotiations to conclude the 1896 

Olney-Pauncefote Agreement, the United States Embassy in London 

requested the view of Lord Salisbury on the Cuban insurrection against 

Spanish rule that beginning in 1895. The British interest was purely 

commercial, the Prime Minister Salisbury replied, adding:  

 

“It is no affair of ours, we are friendly to Spain and should be sorry to see her 

humilliated, but we do not consider that we have anything to say in the matter 

whatsoever may be the outcome [and] whatever may be the course the United 

States may decide to pursue”53.  

                                                             
50 “Comunicación Nº 1835 del Ministro de Relaciones Exteriores de los Estados Unidos de 
Venezuela, Pedro Ezequiel Rojas, para el Enviado Extraordinario y Ministro Plenipotenciario en 
Washington, José Andrade”, Caracas, 9 December 1896 (underline added); in Archivo del 
Ministerio de Relaciones Exteriores de Venezuela, Gran Bretaña 1895-1897, Vol. 179, pp. 95-108. 
 
51 The Venezuelan Congress approved it on 5 April 1897, and President Joaquín Crespo ratified it 
on 17 April 1897. 
 
52 Bradfor Perkins, The Great Rapprochement: England and the United States, 1895-1914, 
Atheneum, New York, 1958. 
 
53 Henry White to Richard Olney, 17 June 1896, Richard Olney Papers, vol. 59, Library of United 
States Congress, Washington. 
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This British declaration of “neutrality” on the Cuban War of Independence 

was a dramatic change from its traditional policy of warranty the Spanish 

sovereignty over Cuba and Puerto Rico as first naval power, which was 

established by the Primer Minister George Canning in 1823; a London 

yielded to Washington to ensured a “durable and special friendship” with 

Washington, even though the dynastic links and sympathies between Spain 

and United Kingdom (the Queen Regent Maria Cristina of Spain was niece 

of the Queen Victoria). So, United Kingdom opened Cuba for United States 

of America, which first proposed its good offices with a view to assuring a 

prompt termination of the war with a granted autonomy to Cuba at the end 

of 1896, and later declared war on Spain in 1898. At the end, United States 

gained the Spanish colonies of Phillipines, Guam and Puerto Rico, and 

Cuba became an American protectorate.  

 

D. Grounds of Nullity of 1899 Award 

 

71. The four jurist of each Party in the Arbitral Tribunal was named in the 1897 

Arbitration Treaty itself: two British judges, nominated by the members of 

the Judicial Committee of Privy Council, namely, Baron Herschell and the 

Sir Richard Henn Collins, a Justices of the Supreme Court of the Judicature; 

and two American judges on the part of Venezuela, nominated, one by the 

President of the United States of Venezuela, namely, Melville Weston Fuller, 

Chief Justice of the United States of America, and one nominated by the 

Justices of the Supreme Court of the United States of America, namely, 

David Josiah Brewer, a Justice of the Supreme Court of the United States of 

America. Baron Herschell died on 1 March 1899 before the hearing of the 

oral arguments, and the Judicial Committee of Privy Council nominated as 

his successor to Charles Russell, Baron Russell of Killowen, Lord Chief 

Justice of England.  

 

72. The fifth Arbitrator “...to be selected by the four persons so nominated, or in 

the event of their failure to agree within three months from the exchange of 

ratification of the present Treaty, to be selected by His Majesty the King of 

Sweden and Norway. The jurist so selected shall be the President of the 

Tribunal”54. 

 

                                                             
54 Article II of 1897 Arbitration Treaty 
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73. As soon as, the Arbitrators were appointed, the British Arbitrators suggested 

that the Governments agree on the fifth Arbitrator, and save the Arbitrators 

the burden of the selection, against the stated in the Article II of 1897 

Arbitration Treaty. The American Arbitrators, Chief of Justice Fuller and 

Justice Brewer acceded. “Judge Brewer thought that there was not objection 

(...) to the representatives of Great Britain and Venezuela agreeing on the 

fifth Arbitrator and so signified to Sir Julian Pauncefote (...) In respect to the 

choice, I am perfectly clear that it is a jurist and not a diplomatist that is 

needed”55. But when no selection had been made by the end of July 1897, 

with the ninety days for the appointment almost half gone, the Envoy 

Extraordinary and Minister Plenipotentiary of Venezuela to the United States 

of America, José Andrade, suggested to Fuller that he and Brewer write 

their British colleagues on the subject56. But weeks passed and no reply 

came from London. Brewer thought that no further letters on the subject 

should be written to the British Arbitrators, because he did not want to 

appear anxious about it. But just the time for the appointment expired, José 

Andrade notified to the American Arbitrators that the United Kingdom had 

submitted a list of names, from which Venezuela had assented with the 

russian Friederich (Frederic in french; Fyodor in russian) de Martens, 

because “he is considered a person of independent mind and his writings 

show judgment and practical good sense”57. Although, he did not know well 

all the details about Friederich de Martens, José Andrade preferred not 

delayed the appointment of the fifth Arbitrator because the new President of 

United States, William McKinley (since 4 March 1897), during his electoral 

campaign showed interest in forging greater ties with the United Kingdom. A 

fatal mistake. 

 

74. Friederich de Martens was Privy Councillor, Permanent Member of the 

Council of the Ministry of Foreign Affairs of Russia and Professor of 

International Law in University of Saint Petersburg. That is to say, a jurist 

but also a diplomatist at the service of Tsarist regime, who thinked that 

Arbitrators may determine the matters based on International Law and 

taking into account International Politics. A national of a rival great power of 

the United Kingdom, but also a member of the anglophile faction in Russia 

                                                             
55 Letter from Chief of Justice Fuller to Richard Olney on 25 April 1897. Richard Olney Papers, 
Library of United States Congress, Washington. 
 
56 Letter from José Andrade to Chief of Justice Fuller on 27 July 1897. Melville Weston Fuller 
Papers, Library of United States Congress, Washington. 
 
57 Letter from José Andrade to Chief of Justice Fuller on 6 September 1897. Melville Weston Fuller 
Papers, Library of United States Congress, Washington. 
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in that time, which was looking for an alliance with London, as pointed out 

later.  

 

75. Leading Counsel for Venezuela was General Benjamin Harrison, Ex-

President of the United States, assisted by General Benjamin F. Tracy, 

Severo Mallet-Prevost and James Russell Soley as counsel. Leading 

Counsel of the United Kingdom was Sir Richard Webster, Attorney General, 

assisted by Sir Robert Reid, G.R. Askwith, S.A.T. Rowlatt and F. Webster 

as counsel. 

 

76. On 15 March 1898, each Party submitted its case in writing to the Arbitral 

Tribunal. The case of Venezuela was contained in three volumes and an 

atlas, while that of United Kingdom was in seven volumes and an atlas. Four 

months later, on 15 July 1898, each party submitted its rebuttal. The 

counter-case of Venezuela was presented in three volumes and an atlas 

while the counter-case of United Kingdom was in two volumes accompanied 

by six maps. Then on 15 November 1898, each Party submitted its final 

printed argument: Venezuela in two volumes and Great Britain in one.  

 

77. The 1897 Arbitration Treaty provided that Arbitrators should meet in Paris 

within sixty days after the filing of the final printed arguments. It was early 

apparent that this date would fall in the midst of the Supreme Court of the 

United States term of 1898 and 1899. As soon as this situation was 

discovered, Chief of Justice Fuller wrote to Lord Herschell and Friederich de 

Martens, which reluctantly consenting to the extension of time for the 

hearings. Justice Brewer travel to the preliminary meeting of the Arbitration 

Tribunal at the Quai d’Orsay, Paris, on 25 January 1899, when it was 

adjourned until 25 May. But with the died of Lord Herschell and the opening 

First Hague Peace Conference on 18 May 1899 where Friedrich de Martens 

was representing his country, the hearings were postponed until 15 June. 

 

78. At the opening of the oral hearings at the Quai d’Orsay, Paris, several words 

of welcome were uttered by the Minister of Foreign Affairs of France, 

Théophile Delcassé. He was answered by the President of the Arbitral 

Tribunal, Friedrich de Martens. After holding 54 sessions of four hours each, 

the hearings ending on 27 September 1899. The Arbitral Tribunal rendered 

a unanimous and unmotivated Award six days thereafter, on 3 October 

1899, by which almost 90 per cent of the disputed territory (that is to say, 



43 
 

159,500 square kilometers58) was awarded to the United Kingdom. In the 

main, the falsified third Schomburgk Line of 1887 was adopted as the 

boundary, with two gaps in it, as consolation awards to Venezuela. On the 

coast, the line was push back from the mouth of Orinoco, “giving” to 

Venezuela the undisputed control of that river: Venezuela always exerted 

control of the Orinoco Basin, since the colony until its Independence; United 

Kingdom only invaded the mouth of Orinoco in 1887, as pointed out above. 

In the interior, the line of Wenamu River was adopted, allowing Venezuela 

conserved another small area, which was undisputed until recent years. 

 

79. The British were jubilant over the result, while the American counsels and 

Venezuelan agents were disappointed. Sir Richard Webster was made a 

baronet and Sir Robert Reid received the Great Cross of Saint Michael and 

Saint George for their services as advocates in the case and the British 

Arbitrators on their return were feted by the Royal Societies Club. Sir Julian 

Pauncefote also was elevated to the peerage as Baron Pauncefote of 

Preston in 1899. The American Arbitrators and advocates for Venezuela 

publicly spoke about the Award as a line of compromise and not a line of 

right; and privately expressed bitterness and dennounce the irregular 

conduct of the President of the Tribunal, Friedrich de Martens, and spoke in 

their correspondence and papers of a “deal” or “farce”, as pointed out later. 

 

80. Arbitration has been useful in the peaceful settlement of disputes between 

States. But there have also been abuses, errors and serious departure from 

fundamental rules as occurred with 1899 Award, which result in nullities. 

The Institute de Droit International considered excess of jurisdiction, 

corruption of a member of the tribunal or essential error as reasons to 

deprive the validity of Arbitral Awards in 187559. 

 

The International Law Commission of the United Nations drafted and 

submitted in 1958 a set of “Model Rules on Arbitral Procedure”, to which the 

attention of States was drawn. In the “Model Rules”, the following Article is 

pertinent: 

 
“Article 35 

                                                             
58 Thus, the approximately 20,000 square miles which United Kingdom acquired from Netherlands 
in 1814 became in more than 80,000 square miles; and Venezuela was formally deprived of its 
“Guayana Esequiba” by the so-called 1899 Award, that is to say, one-fifth of its total territory or 
almost half of the old province of “Guayana” which it inherited from the Kingdom of Spain in 1810. 
 
59 Institut de Droit International, Projet de règlement pour la procédure arbitrale internationale, 
Article 27, Session de La Haye, 28 August 1875. 
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The validity of an award may be challenged by either party on one or more of the 
following grounds: 
(a) that the tribunal has exceeded its powers; 
(b) that there was corruption on the part of a member of the tribunal; 
(c) that there has been a failure to state the reasons for the award or a serious 
departure from a fundamental rule of procedure; 
(d) that the undertaking to arbitrate or the compromisis a nullity”60. 

 

Nowadays, exist generally accepted grounds upon which an arbitral award 

is null and void. They all have in common that they circle around a breach of 

the disputing Parties consent to arbitrate and how arbitration should take 

place in broader terms violations of the disputing States sovereignty and 

equality. Thus, possible reasons that nullify and award are: defects within 

the constitution of the arbitral tribunal, excess of jurisdiction, failure to 

provide a reasoned award, essential errors, corruption of the arbitral tribunal 

or serious breaches of the arbitral procedure submitted and agreed by the 

disputing Parties.The nullity causes of the international treaties kept by the 

1969 Vienna Convention on the Law of the Treaties refer to consent vices 

as errors de facto and de jure in the Article 48 (1), the deceit in the Article 49 

and the constraint exerted over one of contracting Party in the Article 52. 

 

81. The 1899 Award is null and void. An analysis of the facts indicates four 

categories of grounds on which the nullity of the 1899 Award is based: 

 

(a) Ground requiring for its resolution a new Arbitration Treaty: The vices of 

nullity of 1897 Arbitration Treaty mentionated above, which affected the 

outcome in favor of the United Kingdom. 

 

(b) Grounds requiring for their resolution a retrial on the merits: 

 

 False evidence. The fact that British representatives led the Arbitral 

Tribunal to incur in a de facto error, when hid relevant maps (among 

them, the first map of Schomburgk of 1835, the map of the Foreign 

Office of 1857, and the so-called map “Stanford” of 1875), and 

submitted others which were tampered by the Colonial Office, in that 

the Schomburgk line was not correctly depicted, or qualifying notes 

were deleted (among those, the so-called map “Herbert” of 1842, with 

a falsified third Schomburgk Line published in 1887). This influenced 

the outcome of the 1899 Award in favor of the United Kingdom. 

 

                                                             
60 That was quoted in the Separate Opinion of Judge Ni Zhengyu in the case Arbitral Award of 31 
July 1989 (Guinea-Bissau v. Senegal), I.C.J. Reports 1991.  
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The Memorandum of Sir E. Hertslet, Librarian of the Foreign Office, 

on 5 June 1886, proves it: 

 

“Another fact has just been brought to my notice respecting a Map of British 

Guiana, which I think it right to report. 

At an interterview which I had a day or two ago with Mr. Hawtagne, who was Acting 

Administrator of British Guiana in 1884. I asked him what pusblished Map of the 

Colony considered the best; and he repited ‘A Map pusblished by Mr. Stanford for 

the Colonial Office in 1875, in 4 sheets’ 

I ordered a copy of it at once, but a gentleman who called upon me yesterday from 

the Colonial Office, and saw it upon my table, said he thought it right to tell me that 

the Boundary as coloured upon it ‘All Wrong’ and entirely opposed to British 

interests and, on comparing it with Schomburgk’s original Maps preserved at the 

Colonial Office, I found it to be so. 

This is a really important matter, as the Map bears upon the faces of it the following 

title: ‘Map of British Guiana compiled from the surveys executed under H. Majesty’s 

Commission from 1841 to 1844 and under the direction of the Royal Geographical 

Society from 1835 to 1839, by Sir Robert H. Schomburgk, K.R.E., Ph.D. Revised 

and corrected to the present time by Cathcart Chalmers Esqr., Crown Surveyor of 

the Colony and James Gay Sawkins Esqr., Director of the Geological Survey of the 

West Indies and British Guiana. With additions by Charles B. Brown Esqr. 

Engraved under the Superintendence of William Walker Esqr. 1875’. 

Then follows this note: 

‘Note – The Boundaries indicated in this Map are those laid down by the late Sir 

Roberth Schomburgk who was engaged in exploring the Colony during the years 

1835 to 1839, under the direction of the Royal Geographical Society. But 

Boundaries thus laid down between Brazil on the one side, and Venezuela on the 

other, and the Colony of British Guiana must not be taken as authoritative; as they 

have never been adjusted by the respective Governments and an engagement 

subsists between the Governments of Great Britain and Venezuela by which 

neither is at liberty to encroach upon or occupy territory claimed by both’. 

I suggested to the gentleman from Colonial Office that they should at once place 

themselves in communication with Stanford and get him to reissue the Map 

properly coloured, removing the last two lines of the present note, and adding this 

note upon it: ‘Corrected up to date, 1886’ and in the meantime to suspend the sale 

of the incorrect copies for as the dispute with Venezuela with regard to this 

Boundary has now come to a height, a demand is sure to be made for the best map 

upon the subject, and if this is the best Map which H.M.’s Govt. can produce in 

support of their claim, the general opinion cannot fail to be pronounced to a great 

extent, in favour of Venezuela, and against the justice of the British claim. 

This question is so important that I would venture to suggest that the Intelligence 

Department of War Office should at once be asked to prepare a Map founded upon 

Schomburgk’s Maps and other official data, to be supplied by the Colonial Office, 

supplemented with information upon Treaty and Historical points to be supplied by 

this Office. We might then quote this as our Official Map. 

I send herewith a Sheet of Stanford’s large Map, and have shown, by a lines 

coloured yellow, in what respect our present claim, which was marked on a map 

and given to the Venezuelan Minister (Sr. de Rojas) on the 15 September 1881, 
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differs from the line coloured pink on the Colonial Office (that is to say Stanford’s) 

Map of 1875, as denoting the British Boundary Line at that time”61. 

 

Another Memorandum of Sir E. Hertslet, Librarian of the Foreign 

Office, on 22 October 1886, says: 

 

“I think it would lead to missapprehension hereafter, if the statements made in the 

Colonial Office Letters of the 25th and 27th Ult., were accepted without comment, 

and I herefore beg to point out; with reference to the statement made in the letter of 

the 25th September, that the ‘British Government has never withdran or modified it’s 

claim to the Boundaries laid down by Schomburgk’; and to the statement repeated 

in the letter of 27th September, that ‘the claim to the Boundary laid down by 

Schomburgk has been consistently adhered to by that Department, although, in 

lapse of time, it has been now and again distorted by the issue of unauthorized 

Maps’, etc; that the existence of Schomburgk and Herbert’s M.S. Map of 1842, 

which is evidently the one now alluded to, was not officialy known at this office until 

the present year, and that, so far from any ‘unauthorized Map’ (by Schomburgk) 

having been issued, the Colonial Office themselves, in May 1840, laid before 

Parliament a Map, which was described as being a “sketch Map of British Guiana, 

by Robert H. Schomburgk Esqre.’ and upon which a line was drawn and coloured, 

which was stated to be ‘the Boundary as claimed by Great Britain’, and which line 

was very different from traced upon Schomburgk & Herbert’s M.S. Map, now in the 

possesion of the Colonial Office. (Note flowing from’until the present year’: altho’ a 

reduced tracing from it was received in Sept. 81 not so stated on it at the time). 

Another Map was published by Stanfor in 1875, but neither could this Map be well 

called an ‘unauthorized’ one, since it bore upon it the following inscription: ‘Map of 

British Guiana compiled from the surveys executed under Her Majesty Commission 

from 1841 to 1844. And under the direction of the Royal Geographical Society from 

1835 to 1839. By Sir Robert H. Schomburgk, K.R.S., Ph.D. (Note flowing from 

‘Guiana’: See Memo: (E.H.) of 5 June. Conf. Print P: 71). [...] 

It is true that this year the Colonial Office called in this Map, and authorized 

Stanford to reissue it with the Boundary line so traced as to make it agree with the 

line traced on Schomburgk and Herbert’s M.S. Map in their possesion, but the 1875 

Edition of Stanford’s Map would probably never have been called an ‘unauthorized’ 

one, had not the discovery been made that the Boundary marked thereon did not 

correspond with Schomburgk and Herbert’ M.S. Map in the possesion of the 

Colonial Office. 

At any rate, the Colonial Office have never published an authorized Map, whilst 

they have laid one Map before Parliament and marked upon it a line as being the 

one drawn by Schomburgk; they have assisted Stanford in the preparation of 

another Map, partially prepared from Schomburgk’s Surveys (as stated on Title); 

and they have allowed a Map of British Guiana to appear in the ‘Colonial Office 

List’; but upon none of these Maps does the line of Boundary marked agree with 

the Boundary laid down on Schomburgk and Herbert’s M.S. Map, and to which 

Boundary they maintain they have ‘consistently adhered’. This proves the 

necessity, I think, for the speedy publication of the Map to which their Letters of the 

                                                             
61 Memorandum of Sir E. Hertslet, Public Record Office, Foreign Office, 80/30, 1 June 1886. 
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25th and 27th September refer, as it was not until Sept. 1881 that the Colonial Office 

put forward their claim to the Boundary as laid down on this version of 

Schomburgk’s Map as being the correct one”62. 

 

 Improper relationship between British Counsel and British Arbitrators. 

The letter sent by Sir Richard Webster to Lord Salisbury on 19 July 

1899, in response to his instructions on the importance of Barima 

becoming British, suggests that an improper relationship existed 

between him as leading Counsel of the United Kingdom and the 

British Arbitrators: 

 

“I have just received Mr. Barrington’s letter. In reply I only send a line to assure you 

that I am fully alive to the importance of obtaining Point Barima for Great Britain if it 

is possible to do so. I had no intention of making any suggestion in the contrary 

sense. I was however anxious to obtain the guidance and approval of yourself and 

Mr. Chamberlain in the event of questions being put to me by members of the 

Tribunal. I do not propose to make any concession. If I have any reason to believe 

the Tribunal is against me on this part of the case I shall endeavour to let the British 

Arbitrators know our view of the position”63. 

 

The letter sent by Sir Richard Webster to Joseph Chamberlain, 

suggests the same: 

 

“I am very much obliged to you for writing me so fully. Your letter expresses exactly 

the line which I proposed to adopt. I ought to have stated in my last letter that I 

never had any intention of making any offer to the other side. I entirely agree with 

you, and it has been my view throughout that any offer by us would be misconstrue 

and I know American Lawyers too well to trust the in such a matter. My object  in 

writing was to get your guidance and to let you know my mind, so that I might be 

prepared should the Tribunal put any questions to me publicly or privately. 

If I find it necessary to take any independent action I shall do so privately through 

our own Arbitrators and only when I am satisfied that having regard to expressions 

of opinion on the part of some member of the Tribunal it is desiderable that our 

Arbitrators should appreciate our views”64. 

 

(c) Grounds for nullity of the Award on its face: The 1899 Award shows on 

its face several defects, each of which is relied upon as a separate 

ground of nullity: 

 

                                                             
62 Memorandum of Sir E. Hertslet, Public Record Office, Foreign Office, 80/310, 22 October 1886 
(underline added). 
 
63 Papers of 3rd Marquess of Salisbury, Box: Webster, Class E, Hartfield House, Hertfordshire 
(underline added). 
 
64 Joseph Chamberlain Papers, 7/5, Birmingham University Library (underline added). 
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 The failure to give a statement of reason for the decision. The 1899 

Award was unusual in form. It was brief and did not contain a legal 

substantiation; while in international practice, both before and after 

1899, the statement of reasons has been deemed to be neccesary in 

like proceedings. In addition, it was without separate opinions. 

Whereas the awards of other arbitration tribunals were adopted by a 

majority of votes, the position of each member of the tribunal being 

indicated, the 1899 Award was rendered by the Arbitral Tribunal as a 

whole. 

 

The statement of reasons is a essential part of the decision in 

international arbitrations, which permits to know whether it was 

dictated in accordance with International Law and the rules agreed in 

1897 Arbitration Treaty.  

 

Friedrich de Martens proposed on 26 June 1899 in the First Hague 

Peace Conference in the summer of 1899 that reasons must be 

omitted, because arbitrators are judges and also representatives of 

their governments, who may determine the matters not exclusively 

based on right, but they should also take into consideration questions 

of international policy: 

 

“Mr. Martens recognizes the significance of this proposition. He has on more than 

one occasion mentioned the advantages that would result from a statement of the 

reasons upon  which the awards of arbitrators are based; especially by this means 

we would succeed in creating a valuable body of law. But on the other hand he is 

bound to recognize serious objections which he has met on the part of different 

arbitrators who are of the highest authority in these matters, and who have called 

his attention to the fact that in an international conflict, arbitrators are not only 

judges; they are also representatives of their governments. To require them to state 

the reasons for their decisions would be to impose upon them, one of the most 

delicate of obligations, and perhaps even to embarrass them seriously, if their 

consciences do not find themselves in accord with the requirements of their 

governments or the sensibilities of public opinion in theirs countries. It is indeed 

going far to require an impartial arbitrator to condemn his own government. Must 

we also require him to justify himself expressly and thereby aggravate this 

condemnation? If the arbitral decision contains only a few sentences all of the 

arbitrators without regard to their nationality may sign it. Will the result be the same 

if this award, acompanied by a statement of the reasons on which it is founded, 

implies a several criticism of or casts blame upon, one of the Parties? It is clear that 

the arbitrator of the country blamed will be obliged to abstain from voting, and 

consequently that the decision will have less authority. That is why, in the very 

interest of the growth of principle of arbitration, the Russian Government has not 
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gone so far as to provide that arbitral decisions shall be accompanied by a 

statement of the reasons upon which they are based”65. 

On 17 July 1899, Friedrich de Martens reiterated his opposition as 

representantive of the Russian Government, and added that an 

award must not state the reasons on which it is based, if the rules 

agreed to govern the Arbitration Tribunal did not require this and if the 

award is adopted by majority: 

“Mr. Martens says that, as regards the obligation to give the reasons on which the 

award is based, he can accept this requirement as a jurisconsult, but as a practical 

man he must rejected it (...) If the arbitrators in a large arbitral tribunal agree in 

recognizing the wrongs comitted by their own government, they may in all good 

conscience concur in the award of the majority; but if they are forced to give the 

reasons for this award and thus criticize the policy and measures of their 

government, they will find impossible to sign the award, and the operation of 

arbitration will thus be impeded. As for the setting forth of the reasons, the case is 

not the same in the matter of an arbitral award as in the matter of the judgment”66. 

The First Hague Peace Conference rejected the proposal of Frederic 

de Martens. The Article 52 of the Hague Convention as adopted on 

17 July 1899 stated: 

“The award, is given by a majority of votes, must state the reasons on which it is 

based. It is drawn up in writting and signed by each member of the Tribunal.     

Those members who are in the minority may record their dissent when signed” 

Friedrich de Martens was aware about the obligation contained in the 

Hague Convention of 1899, but also understood his role in the 

Arbitration Tribunal as judge and representative of Russian 

Government; and hence, he choose render a unmotivated Award in 

Paris in October 1899. The effect of absence of reasons is enhanced 

by the remarkably short of time allowed for deliberation: from a 

Wednesday 27 September 1899 in the afternoon until the following 

Monday 2 October 1899 in the evening; the Award being issued on 

Tuesday 3 October 1899. The Article X of 1897 Arbitration Treaty 

stated: “The decision of Tribunal shall, if possible, be made within 

three months from close arguments of both sides”. 

According to the prevailing opinion in the legal doctrine, the failure to 

give reasons vitiates of nullity the 1899 Award. 

                                                             
65 The Proceedings of the Hague Peace Conferences, Translations of the Official Texts prepared in 
the Carnegie Endowment for International Peace under the supervision of James Brown Scott 
(underline added), Oxford University Press, Nueva York, 1920, p. 740-741. 
 
66 Ibid., p. 615. 
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 No ascertainment of 1814 Boundary. The Arbitrators did not take into 

account, for their decision, the applicable rules of right and 

particularly the principle of uti possidetis juris. Article III of 1897 

Arbitration Treaty gave the Tribunal two separate and distinct tasks: 

that of ascertaining the boundary line of 1814 and that of determining 

a boundary. While the Arbitral Tribunal stated in the Award that the 

Arbitrators “...have investigated and ascertained the extent of the 

territories belonging to, that might lawfully be claimed by the United 

Provinces of the Netherlands or to the Kingdom of Spain respectively 

at the time of the acquisition by Great Britain of the Colony of British 

Guiana”, the mere inclusion of such an assertion evidently does not 

amount to a discharge of the task. The forceful argument of General 

Benjamin Harrison on 21 September 1899 may be referred to in this 

context: 

“Now when we come to Article III we have the duties of the Tribunal pointed out [...] 

Mr. President, that clause introduces the Netherlands and Spain. It does not 

declare simply that they shall find the boundary between the existing claimants, but 

they are to ascertain the extent of the territories belonging to or that might lawfully 

be claimed by the Netherlands or the Kingdom of Spain at the time of this 

acquisition. Now. Mr. President, there is a duty laid upon this commission to do that; 

a duty that the Tribunal cannot put off, manifestly. The duty was not laid upon the 

Tribunal for nothing. It was not intended that when you had laboriously gone 

through this long historical inquiry and had traced the title of the Netherlands and 

had traced the title of Spain down to 1814, a period when the titles had each a new 

representative, and then when you had gone through all that, to throw it to the 

winds.                                                                                                                         

A large part of the evidence that has been accumulated here looks to that question. 

The Counsel have searched the records at the Hague and at Seville and at Madrid 

in order to set before this Tribunal as fully as they might, the story of Spanish 

discovery, of the Dutch war, of the Dutch settlement in Guiana, of the Treaty of 

Münster, and all the long story between the years 1648 and 1814”67. 

Attention was devoted during the oral hearings to the issue whether 

or not the boundary of 1814 as ascertained by the Arbitral Tribunal 

would be determinative of the boundary to be laid down, and 

emphasis was put on the significance of the deletion from an earlier 

draft of Article III of 1897 Arbitration Treaty of the preposition 

                                                             
67 Verbatim Records of the Arbitral Tribunal, 3087. British Guiana-Venezuela Boundary: Arbitration 
between Governments of Her Britannic Majesty and the United States of Venezuela. Proceedings., 
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“thereupon”, connecting the ascertainment leg of the sentence with 

that dealing with the determination of the boundary line68.  

Sir Richard Webster knew the trouble of discuss on this basis, thus, 

he objected it as an untenable view, and expressly waived reliance on 

the rule of prescription in that matter: 

“I have said from beginning to end there is no Spanish title, and I do  not want 

prescription. If my learned friend succeds in establising Spanish title what I shall call 

attention to, is, not only 50 years, but 150 years’s control”69. 

In the British Counter Case rejected that the Kingdom of Spain had a 

complete title over the disputed territories, but at the same time, did 

the fatal admission that the Orinoco Basin, never was disputed to 

Spain by the Dutch or other powers: 

“Her Majesty’s Government, while admitting that Spain discovered America, and 

that Spanish navigators were the first to sail the coast of Guiana (in Spanish, 

“Guayana”), deny that Spain ever acquired an original title to Guiana as a whole. 

The Spaniards entered, explored, and effectively defended the Orinoco, and the 

Orinoco only”70. 

At the end, the fact was that the Arbitral Tribunal agreed a 

delimitation which ignored the principle of uti possidetis juris, with the 

substantial and implicit adoption of the British point of view. 

Particularly in the light of this circumstance, it is clear that the Arbitral 

Tribunal committted a serious dereliction of its duties by ignoring to 

carry out one of the two functions entrusted to it in the Article III of 

1897 Arbitration Treaty, and this no doubt is a valid ground for nullity. 

 The fact that the Arbitrators not established clearly how the fifty years 

terms of prescription were to be computed. Ex-President Harrison 

connected the Article III with the Rules of Article IV before the Arbitral 

Tribunal, but the Tribunal not stated nothing about it, and implicit 

adopted the British point of view that the prescription clause dates 

back to the date of 1897 Treaty of Arbitration: 

“The printed argument of Venezuela was prepared upon the contention that the 

prescription period mentioned by Rule A, did not extend later than 1814. That the 

Treaty required this Tribunal to find and ascertain the line of 1814, and our 
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69 Verbatim Records of the Arbitral Tribunal, 2964. Ibid. 
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argument was that was a direction when they found and ascertained that line to 

declare it as their judgment; otherwise there would be no reason to ascertain it at 

all; in others (sic) words that ot fixed a period at which the rights of the Parties were 

to be determined. If that proposition were correct, the of course the Rule A, the rule 

relating to adverse holding and prescription, could only apply to a period anterior to 

1814”71. 

 The fact that the Arbitrators not took into account the 1850 

Agreement. The Agreement of 1850 was a valid treaty between the 

Parties in 1899, that estopped the United Kingdom to claim more 

territories beyond it, as the mouth of the Orinoco River and all the 

upper Barima and all the Cuyuni River from their sources to the 

mouth of the Otomong River. United Kingdom recognized in its official 

maps until 1886 all this territories under the sovereignty of 

Venezuela, but the Arbitral Tribunal not stated nothing about it and 

finally adjudicated 17,604 square kilometers that the British side had 

recognized as Venezuelan territory a few years before the arbitration. 

It is important taking into account that the maximum and scandalous 

British claim in 1898, was even far beyond of the falsified third 

Schomburgk Line of 1887. 

 

James Russell Soley asserted it before the Arbitral Tribunal, pointing 

out the Essequibo River as Venezuelan line of right and the second 

Schomburgk Line of 1840 (who called Palmerston line) as British line 

of right under 1850 Agreement, and finally, exposed the secret 

compromise about the 1850 Agreement between Richard Olney and 

Sir Julian Pauncefote behind the back of Venezuela in 1896: 

 

“The first point to be considered about this Agreement of 1850 is that is absolutely 

recognizes the fact that there is a territory in dispute and that that territory in dispute 

has a definited area and has limits. It is not only the fact that it would be impossible 

to carry out such an agreement if the Parties did not know on what territory was that 

they were forbidden to encroach upon or occupy but it is a territory in dispute that 

has boundaries. What otherwise could be the meaning of an agreement between 

two Parties that they will not encroach upon or occupy the territory in dispute? (...) 

There is no question as to the claim of Venezuela because it was stated by Senor 

Fortique in 1844 to Lord Aberdeen; and Lord Aberdeen summarized Senor 

Fortique’s letter and said, this is the Venezuelan claim, and it was the line of the 

Essequibo. There was no doubt about that and there is not another utterance on 

that subject. 

Now the other question is what is the claim of Great Britain, and here the last 

statement in reference to it is the statement of Lord Aberdeen and the statement 

before that is the statement of Lord Palmerston which he stated with a definite line 

                                                             
71 Verbatim Records of the Arbitral Tribunal, 1753. Ibid. 



53 
 

upon a map to all the world in the Parliamentary Paper of 1840 – the statement 

which he said was a statement of British claim [...]                                               

Now the point in reference to the relation of the Aberdeen Line to the Palmerston 

Line is simply this. The British Government by the publication of the Palmerston 

Line with the letter of Lord Palmerston has made a statement, as solemn as could 

be made, of the British claim at that time, that is to say, of the British line of right. If, 

as my learned friend contended, the Aberdeen Line of compromise, that is to say, 

the red line on the map, wa substituted or was intended to substituted as a line of 

right in place of the Palmerston Line, then Venezuela Government was entitled to 

clear notice that it was so intended. A mere reference of such line in a negotiation 

for the purposes of compromise would not be sufficient to give notice to the 

Venezuelan Government. The Venezuelan Government cannot be charged with 

knowledge of any intention on the part of British Government to substitute thar red 

line for the blue line as a line of right or any part of the red line. 

As to the the legal aspect of the Agreement of 1850 I would say, in the first place, 

that this whole subject is open to consideration by the Tribunal (...) In the strictly 

personal letter which was written by Mr. Olney to Sir Julian Pauncefote on October 

29, 1896, Mr. Olney says:  

‘I duly received copy of suggestions for convention respecting the Venezuelan 

boundary question forwared to you by the British Foreign Office. After careful 

consideration I offer the enclosed draft as a substitute for reasons which seem to 

me conclusive and the chief of which are briefly these: 

It most desirable, I think, not to give the Agreement of 1850 any status on the face 

of the convention, even by reference, much less by an attempt to define its scope 

and meaning. An attempt to construe it will involve us in protracted debate and 

indefinitely postpone the attainment of the object we now have in view. The 

agreement will come, and should come, before the Arbitral Tribunal by the aid of 

facts, documents, and considerations of which we can not now know anything. For 

a like reason I can not recede from my original suggestion as to a conventional 

term of prescription further than to consent to fifty years being subsituted for sixty. If 

a shorter term be stipulated, it is certain to be urged, and with great force, that the 

Agreement of 1850 is thereby waived at least pro tanto’ (...) 

The two States assumed naturally a limit to the territory in dispute. That is the first 

essential element of the Agreement of 1850. Now in reference to the question of 

estoppel that was raised yesterday. There is no question there was a mutual 

consideration by the two Parties, executed by the Parties, a consideration whereby, 

as they extended their claim to certain point, they also limited their claim to that 

point. And while they claim what was within that point they conceded the title of the 

other and that is sufficient in itself to constitute an estoppel. The admission 

constitutes an executed consideration which makes an estoppel”72. 

 

 Ultra petita decision. The fact that, without being empowered to do so 

by the 1897 Arbitration Treaty, the Arbitrators established and ruled in 

their decision the free navigation of Amakura (in Spanish, “Río 

Amacuro”) and Barima Rivers, and as a matter of fact against 

Venezuela.  
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Neither Party has presented a claim to such effect, much less argued 

their cases on such a basis, nor indeed had the Arbitral Tribunal itself 

even raised the point during the oral hearings. It was a blind, 

unauthorised excursion into an area wholly outside the conceptions of 

the 1897 Arbitration Treaty. There could not have been any doubt in 

the minds of those negotiating the Treaty that the Arbitral Tribunal 

was empowered only to determine the extent of territorial 

sovereingnty of the Parties and not to go one step beyond its 

mandate by creating limitations upon such sovereingthy as was 

recognized and awarded. It is possible to take the view that the effect 

of such an excès de compétence would be merely to nullify the 

prescriptions made by the Arbitral Tribunal on free navigation; but the 

inclusion of the ruling may have been a material element in the total 

result arrived at by the Arbitral Tribunal and it therefore affects the 

1899 Award in toto. Moreover, the act in excès de compétence is so 

flagrant that it must be treated as a separate and self-contained 

ground of nullity.  

 

 Delimitation of boundaries of States not Parties to the Arbitration. 

Another point on which the 1899 Award is bad on its face is that it 

purported to delimit boundaries other than that at issue, id est, in 

relation to Brazil and Dutch Guiana (today Republic of Suriname).  

 

Brazil sent a diplomatic protest against 1899 Award on 7 December 

1899. Thus, while the Arbitral Tribunal stated that “...the line of 

delimitation fixed by this Award shall be subject and without prejudice 

to any question now existing or which may arise to be determined 

between the Government of Her Britannic Majesty and the Republic 

of Brazil or between the latter Republic and the United States of 

Venezuela”, the purported attempt to determine boundaries outside 

the jurisdiction of the Arbitral Tribunal, which was subsequently relied 

upon by Great Britain, was expressly denounced by H.M. Victor 

Emmanuel III, King of Italy, in His Award of 6 June 1904 between 

United Kingdom and Brazil, in which He ruled “...que la sentence 

arbitrale du 3 octobre 1899, prononcée par le Tribunal anglo-

américain, qui, décidant le différend entre la Grande-Bretagne et le 

Vénézuéla, attribué à la première de ces deux puissance le territoire 

actuellement en contestation, ne peut pas etre invoquée comme titre 

contre le Brésil, qui resta étranger au procès...”. 
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The 1899 Award also ilegally adjudicated the “Tigri Area” or “New 

River Triangle” (15,600 square kilometers) to British Guiana (United 

Kingdom) against Dutch Guiana (Netherlands), when fixed the 

boundary “to the source of the Corentyne called the Kutari River”. 

Netherlands used this occasion to raise a Note of Protest on 20 

March 1900 in which they claimed that, as a result of remarks of 

Charles Barrington Brown in 1871 against the boundary survey made 

by Robert Schomburgk in 1840, the New River and not the Kutari 

River ought to be regarded as the upper continuation of the 

Corentyne River and for this reason that was the boundary. To this 

protest, Lord Salisbury on behalf of the United Kingdom, replied that it 

was “now too late to reopen this particular issue as the Kutari River 

had long been accepted on both sides as the boundary”. The dipute 

between Guyana and Suriname for this territory remains unresolved. 

 

While the 1899 Award clearly is a nullity insofar as it purports to 

delimit boundaries outside the submission, and even affecting States 

which were not Parties to the arbitration, the defect is so grave that it 

alone supports the claim of Venezuela that the 1899 Award is null 

and void in toto, and was so ab initio. 

 

(d) Grounds making the Award intrinsically null and void: Three interrelated 

grounds are pivotal here, id est, the irregular conduct of the President of 

the Arbitral Tribunal, Friedrich de Martens, in order to obtain a 

unanimous compromise by extortion, and the tacit acquiescence by the 

American Arbitrators and Counsels therein against the terms of 1897 

Arbitration Treaty and instructions of Venezuelan Government, were 

such as to nullify the 1899 Award; as well as the corruption of the 

President of the Arbitral Tribunal who was an anglophile Russian agent 

and ruled in favour of United Kingdom as the result of an political 

understanding between the two European Powers, which explain his 

irregular conduct. 

 

 The fact that the Award was not a legal decision, in accordance to the 

1897 Arbitration Treaty, but just a compromise obtained by extortion. 

So it was interpreted by the press of America and Europe, and 

according to convergent testimony of Severo Mallet-Prevost, Perry 

Allen (Secretary of Mallet-Prevost), George Buchanan (British Agent 

in the Tribunal), Sir Richard Webster (Leading Counsel of the United 

Kingdom), Lord Russell (Chief British Arbitrator), José María de Rojas 
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and José Andrade (Venezuelan Agents), Judge Brewer, L. de la 

Chanonie (French writer) and Georges A. Pariset (French jurist). 

 

The issue is narrowed to the following: (i) the President of the Arbitral 

Tribunal, Friedrich de Martens, in making the representations that he 

did separately to the American Arbitrators and to Lord Justice Collins, 

committed and act of impropriety such that one may justly speak of a 

grave dereliction of his duties as an Arbitrator, and of coercion and 

extortion, of the other members of the Arbitral Tribunal; (ii) these 

circumstances must result in making the 1899 Arbitral Award null and 

void ab initio, and; (iii) in addition, the fact that the Arbitrators, by 

acceding to a compromise implying that they voted against their own 

respective convictions, viewed separately, has such an effect. 

 

There is not any uncertainty as to what the relevant facts were, 

because they may be taken to be truly stated by the Memorandum of 

Mr. Mallet-Prevost published posthumously73 and the letter of Lord 

Russell to Lord Salisbury dated 7 October 1899. Friedrich de Martens 

saw the two American Arbitrators and Lord Justice Collins separately, 

stating that unless they voted affirmatively on a compromise line of 

boundary designed by Friedrich de Martens, he would join his vote to 

those of other two Arbitrators with the effect of making Venezuela or 

United Kingdom, as the case might be, lose substantial territory. 

 

The posthumous Memorandum of Mr. Severo Mallet Prevost stated: 

                                                             
73 This Memorandum had been dictated by Mr. Severo Mallet-Prevost to Judge Otto Schoenrich on 
11 August 1944, his partner in the US law firm of Curtis, Mallet-Prevost, Colte and Mosle, with 
instructions that it was not to be published until after his death. Mallet-Prevost died on 10 December 
1948, and his Memorandum appeared in the American Journal of International Law some months 
later: Otto Schoenrinch, “The Venezuelan-British Guiana Dispute”, American Journal of 
International Law, Vol. 43, Nº 3, July 1949, pp. 523-530. Mr. William Cullen Dennis confimed that 
Mr. Mallet-Prevost tell him the story of his unsatisfactory experience when Mr. Cullen Dennis was 
State Department Officer before he went to The Hague in the late summer and fall of 1910 as Agent 
of the United States in the Orinoco Steamship Arbitration against Venezuela. And also, Mr. Cullen 
Dennis related his conversation with Sir George Buchanan: “Aside from our mutual assumption that 
the Guiana Boundary Line decision was a compromise, the thing which stands out my memory 
most clearly in his criticism of the detail into which both Sir Richard Webster, the British Attorney 
General, and Mr. Mallet-Prevost went on their arguments before the Arbitral Tribunal. I do know, 
and I know that I thought at the time, that what Sir George Buchanan said did not leave in my mind 
the slightest reason to doubt the inside story of the way in which the decision as reached as told me 
Mr. Mallet-Prevost”. William Cullen Dennis, “The Venezuela-British Guiana Boundary Arbitration”, 
American Journal of International Law, Vol. 44, Nº 4, October 1950, pp. 720-727. 
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“When I was shown into the apartment where the two American arbitrators were 

waiting for me, Justice Brewer arose and said quite excitedly: ‘Mallet-Prevost, it is 

useless any longer to keep up this farce pretending that we are judges and that you 

are counsel. The Chief [Fuller] and I have decided to disclose to you confidentially 

just what has passed. [de] Martens has been to see us. He informs us that Russell 

and Collins are ready to decide in favor of the Schomburgk Line, which starting 

from Point Barima on the coast would give Great Britain the control of the main 

mouth of the Orinoco; and that if we insist on starting the line on the coast at the 

Moruca River he will side with the British and approve the Schomburgk Line as the 

true boundary’. ‘However’, he added that ‘he, [de] Martens, is anxious to have a 

unanimous decision; and if we will agree to accept the line which he proposes, he 

will secure the acquiescence of Lord Russell and Lord Collins and so make the 

decision unanimous’. What [de] Martens then proposed was that the line on the 

coast should start at some distance south-east of Point Barima so as to give 

Venezuela control of the Orinoco mouth; and that the line should connect with the 

Schomburgk Line at some distance in the interior leaving to Venezuela the control 

of the Orinoco mouth and some 5,000 square miles of territory around the mouth 

[...] After disclosing to General Harrison what had just passed, he rose in 

indignation (...)  but, after cooling down and considering the matter from a practical 

standpoint, he said: ‘Mallet-Prevost, if it should ever be known that we had it in our 

power to save for Venezuela the mouth of the Orinoco and failed to do so, we 

should never be forgiven. What [de] Martens proposes is iniquitous but I see 

nothing for Fuller and Brewer to do but to agree’”74. 

The aforemention letter of Lord Russell to Lord Salisbury dated 7 

October 1899 said: 

“I must say here that in one very important respect L.J. Collins and I were 

grievously disappointed by the attitude assumed by Mr. de Martens. He had up to 

this, shown that he had a good grasp of the legal questions involved and of the 

facts, but having expressed his opinion on the governing principle in favour of the 

British contention, he, instead of applying that principle rigidly and fearlessly, 

seemed to cast about for lines of compromise and to think that it was his duty, 

above all else, to secure, if he could, a unanimous award. I am sorry to be obliged 

further to say that he intimated to L.J. Collins, in a private interview, while urging a 

reduction of the British claims, that if we did not reduce them he might be obliged in 

order to secure the adhesion of the Venezuelan Arbitrators to agree to a line which 

might not be just to Great Britain, I have no doubt he spoke in an opposite sense to 

the Venezuelan Arbitrators, and fear of possibly a much worse line was the 

inducement to them to assent to the Award in its present shape. However this may 

be I need not say the revelation of Mr. de Martens state of mind was most 

disquieting”75. 

                                                             
74 Ibid. (underline added). 
 
75 Letter from Lord Russell to Lord Salisbury, 7 October 1899. Papers of 3rd Marquess of Salisbury, 
Hatfield House, Herts., Vol. A/94, Doc. Nº 2 (underline added).  
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The interesting letter of reply from Lord Salisbury to Lord Russell 

marked “Private”, reveals that Lord Salisbury was not surprised by 

what happened in Paris and was fully aware of what he called 

“diplomatic habits” of Friedrich de Martens: 

“The result of the [Venezuelan] Arbitration has been received with general 

satisfaction here, as giving to Her Majesty in your words, ‘substantially all to which 

She is entitled’ (...) What you tell me about Monsieur [de] Martens is extremely 

interesting. It confirms to me a view which much of my experience suggests to me - 

that the idea of trusting to a high morality or great erudition to produce a really good 

arbitration is a delusion. The impartiality and discernment to which we are 

accustomed in English judges, belongs to an elaborately manufactured article, and 

is not the natural produce of any intellectual capacity - or any general excellence of 

character. If any proficiency in the subject matter of judgment could make a mind 

judicial, [de] Martens should have had that quality: but he could not divest himself of 

his diplomatic habits”76. 

It appears from the documents on record that the two American 

Arbitrators, and the two British Arbitrators, held different views on the 

exact delineation of the boundary that should be established. It also 

appears, however, that almost all of them felt constrained to accept 

the line proposed by the President of Arbitral Tribunal for fear that 

otherwise Venezuela or United Kingdom, as the case may be, would 

be deprived of sovereignty over substantial pieces of the disputed 

territory. It is striking that the President of the Arbitral Tribunal had  a 

private interview with Lord Collins, and not with the Chief British 

Arbitrator, Lord Russell, who had to replace Lord Herschell in that role 

as late as March 1899; and the calm with which Lord Salisbury 

received the notice on the irregular behaviour of the President of the 

Arbitral Tribunal. It also is inherently evident that Friedrich de Martens 

himself did not arrive at his compromise line by a process of legal 

reasoning which he was prepared to expound, or of which he was 

convinced, for if that were so, he coud not have threatened to joint 

one extreme possible award line or the other. 

United Kingdom was confortable with an arbitration by compromise. 

In fact, Lord Russell may have been surprised by the brutal and 

extortionate method used by Friedrich de Martens; but not because 

the Arbitration resulted in a unjudicial decision. Lord Russell 

expressed many times in favor of Arbitration by compromise: 

“Having said this, I am far from wishing to express judgment for the British 

Government on the merits of the dispute between Venezuela and Great Britain. On 

                                                             
76 Letter from Lord Salisbury to Lord Russell,14 October 1899 (underline added). 
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the contrary, it seems to me that the British Government has not maintained a 

uniform or consistent position throughout the protracted disputes with Venezuela 

(...) it seems to me to be eminently a case for arbitration. The actual boundary line 

is a matter relatively of small importance; what is important is that a line shall be 

fixed. There may be some difficulty arising from English settlements having been 

established here and there in territory not admittedly British at the time of the 

enunciation of the Monroe Doctrine; but these are matters which ought to be 

capable of adjustment on a give-and-take principle, and I would give to the 

arbitrators the power to say what ought to be done in such cases”77. 

In a discourse in Saratoga Springs about “Arbitration, its Origin, 

History and Prospect” commented by The Times of London in July 

1896, Lord Russell publicly held the opinion that the case of the 

boundary between Venezuela and British Guiana should be solved by 

allowing the Arbitrators to determine the frontier not exclusively based 

on International Law and rights, but in diplomatic compromise. In that 

occasion, Lord Salisbury wrote to Lord Russell: 

“I have read with care & with great pleasure your eloquent address to the Congress 

at Saratoga. There is nothing whatever in it to which on public grounds any kind of 

exception could be taken”78. 

And again in January 1899, as revealed the Memorandum of Mallet-

Prevost, Lord Russell explained his theory that international 

arbitrations should not be exclusively based on right, but that 

“...international arbitrations should be conducted on broader lines, 

and that they should take into consideration questions of international 

policy”79.  

For that reason, when Baron Herschell died, Lord Salisbury wrote to 

Lord Russell: 

“'My object is to ask you to undertake the task which our lamented friend Lord 

Herschell had undertaken – the principal Arbitership on the British side in the 

approaching Venezuelan arbitration (...) you are from every point of view so 

incomparably the fittest man among us for this duty that I venture to ask you, as a 

                                                             
77 Letter from Lord Russell to Mr. Carter, 13 January 1896; cited in R. Barry O’Brien, Life of Lord 
Russell of Killowen, Smith, Elder & Co. London, 1901, p. 309 (underline added). 

 
78 Lord Salisbury to Lord Russell, 23 July 1896. 
 
79 Posthumous Memorandum of Mr. Severo Mallet-Prevost. 
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patriotic sacrifice, to allow me to submit your name to the Queen for thar 

purpose”80. 

However, Venezuela always trusted that the Arbitral Tribunal would 

decide the question based on law and rights. On 5 May 1899, the 

Envoy Extraordinary and Minister Plenipotentiary of Venezuela to the 

United Kingdom, Jose Andrade, requested instructions from the 

Minister of Foreign Affairs of Venezuela in case that United Kingdom 

should propose an “amicable arrangement” of the boundary dispute: 

“It could also be possible”, he wrote, “for England to prefer to propose 

to us a friendly agreement regarding the border which the Tribunal 

will determine. Our lawyers will not be surprised if Great Britain 

makes this proposition to Venezuela; they think that it will be 

convenient if I authorise them to be deciding on it, in case England 

should make such a proposition”. But the Venezuelan Minister of 

Foreign, Juan Calcaño, replied to him on 17 May 1899, that it could 

not in any case grant that power and that “...it will not be possible to 

give instructions since the Government does not have authority 

concerning territorial negotiations”, and added, “Outside the 

Arbitration, prescribed for every matter by Article 142 of our 

Constitution, the Venezuelan authorities do not have any recourse 

towards amendments referring to any cession or modification in 

relation to territorial control”. 

So the extraordinary and spectacular “consultations” which took place 

among Chief Justice Fuller, Mr. Justice Brewer and Mr. Mallet-

Prevost, and between General Harrison and Mr. Mallet-Prevost, add 

another dark dimension to the proceedings in this case. Here, the 

former President of United States, acting as Leading Counsel to 

Venezuela, and two members of the United States Supreme Court 

saw fit to enter into a compromise, without the consultation of his 

client (that is to say, the Venezuelan Government which opposed to 

any kind of arrangement beyond the International Law and rights in 

the previous months), on how some of the members of an Arbitral 

Tribunal should vote on the sovereign rights of an independent State 

over its territory, and the delimitation of the boundary between that 

territory and the adjacent territory of a British Colony. Thus the 

proceedings culminated and was brought to an end in a crescendo of 

                                                             
80 Lord Salisbury to Lord Russell, 15 March 1899; cited in R. Barry O’Brien, Life of Lord Russell of 
Killowen, Smith, Elder & Co. London, 1901, p. 310 
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acts constituting an ugly perversion of the fundamental elements of 

the arbitral process. 

There is a difference between the process of adjusting view and 

conclusions tentatively fromulated by legal minds which is the basis of 

the work of any judicial or arbitral body, and a case where they do so 

under a pronounced threat by an arbitrary President  acting as an 

undisguised negotiator in furtherhance of the single-minded goal of 

producing an unanimous and unmotivated Award. Therefore, arise a 

powerful moral argument and legal support for asserting that a 

decision reached in such circumstances ought not to be recognized 

and upheld in International Law, but should be deemed to partake of 

so serious defects as to be null and void ab initio. To view it otherwise 

would be tantamount to sanctioning the very negation of elementary 

principles of international justice. 

After the announcement of 1899 Award and the closing of the Arbitral 

Tribunal, Friedrich de Martens was interviewed by a Reuters 

correspondent, where he set out his reflection on the results of the 

Arbitration. He above emphasized that the Tribunal for the first time 

had issued an award while being guided by the rules adopted by the 

Hague Peace Conference, which is false as we pointed out above. 

He also assessed positively, noting that 1899 Award was adopted by 

the Tribunal as a single whole, and so, “had a greater moral force 

than an award adopted by a majority vote”. Finally, he said that the 

boundary established by the Tribunal was a “line based on equity and 

law”, but equity was not among the rules agreed by the Parties. At the 

same time, he stated that the 1899 Award rendered was a 

compromise between the demands of the Parties. A whole 

confession. 

The Times of London the following day reported that Friedrich de 

Martens spoke about the significance of unanimity and stated: 

“The boundary line which has been laid down by the judges is a line based on 

justice and law. The judges have been actuated by a desire to establish a 

compromise in a very complicated question, the origin of which must be looked for 

at the end of the 15th century”. 

General Benjamin Harrison and Severo Mallet-Prevost were also 

quoted by The Times of London: 

“The President of Tribunal had in his closing address today commented on the 

unanimity of the present judgment and referred to it as a proof of the success of the 
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arbitration. It did not, however, require much intelligence to penetrate behind this 

superficial statement and see that line drawn was a line of compromise and not a 

line of right. If the British contention had been right, the line should have been 

drawn much further west. If it had been wrong, then it should have been drawn 

much further east. There was nothing in the history of the controversy, nor in fact in 

the legal principle involved, which could adequately explain why the line should be 

drawn as it was now found. So long as arbitration was to be conducted on such 

principles it could not be regarded as a success, at least by those who believed that 

arbitration would result in an admission of legal rights and not in compromises really 

diplomatic in their character. Venezuela had gained much, but she was entitled to 

much more, and if the arbitrators were unanimous it must be because their failure to 

agree would have confirmed Great Britain in the possession of even more territory”. 

Judge Brewer also declared on 3 October 1899 that the decision of 

the Arbitral Tribunal was a “compromise”, and when a journalist of 

New York Daily Tribune asked him if Venezuela had rights to more 

territory, “after some doubts, he shrugged his shoulders and said that 

he would rather not speak more about the matter”. 

On 27 December 1899, in a letter to the Ex–President of the United 

States, Grover Cleveland, the Ex–Secretary of State, Richard Olney 

wrote: 

“Upon his return to New York Mr. Mallet-Prevost, Venezuela’s junior counsel, was 

anxious to tell me how the thing went and why It wellt as itd id. On one of my New 

York asked him to dine –with the result that hec onsumed less food than time and 

that the feast was not so much a flow of solid or liquid refreshment as of intense 

wrath and bitterness of soul at the course and decision of the arbitral tribunal I 

refrain from going into particulars because no doubt you have already heard them 

from some other source. The worst result to be feared, apparently, is not the loss of 

territory to Venezuela but the general discrediting of the cause of arbitration. 

According to my informant, both the Chief Justice and Brewer are down on 

arbitration as a mode of settling international disputes unless some new 

safeguarding of the rights of Parties can be provided. Ex-Secretary John W. Fosler, 

with whom I dined here the other day, said Fuller and Brewer had  come home 

pretty sick of arbitration”. 

On 15 January 1900, in a letter to  William E. Dodge, General 

Benjamin Harrison wrote: 

“As to Lord Russell’s advice that a judicial spirit be exercised in these matters, I 

have only to say that neither he nor his British associates practised that good 

doctrine. I could tell, but will not write, some incidents that would surprise you.I 

believe that it is possible for an American judge, and perhaps for judges of some 

other nations, to exercise that judicial spirit in international controversies; but I do 

not believe it is possible for an Englishman. 

In controversies between individuals the English courts are conspicuously fair and 

independent, but when it comes to a question of extending the domain of Great 
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Britain, and especially  when gold-fields are involved, it is too much to hope.The 

decision in the Venezuelan case, as a compromise, gave to Venezuela the 

strategic points but robbed her  of a great deal of territory which I do not question 

would have been given to her by an impartial judicial tribunal.The modern European 

idea is that there is nothing illegal or even immoral in the appropriation of territories 

of weaker states”. 

 

 Evidence also indicates that the Presidente of the Arbitral Tribunal, 

Friederich de Martens, in discharging his duties as Arbitrator, acted in 

a bias way due of his imperialist and anglophile thinking, and also in 

furtherhance of political interest of his own nation. Some documents 

indicate that the 1899 Award was the result of a secret political 

understanding between United Kingdom and Russia. The line of the 

1899 Award was prepared at the Colonial Office in July 1899, that is 

several weeks before the sentence. So, this so-called 1899 Award 

was a deal, that then was forced upon the American Arbitratros by 

the President of the Tribunal Friedrich de Martens, through undue 

pressure, according to the testimonials of:  

 

(i) Mr. Severo Mallet-Prevost is his first Memorandum to the 

Professor George Lincoln Burr of 26 October 1899 stated:  

 

“The decision was imposed on our Arbitrators and, in strict confidence, 

I have no hesitation in telling you that the British Arbitrators were not 

brought by any consideration of law or justice and that the Russian 

Arbitrator was probably compelled to make the decision that took for 

reasons totally unrelated to the question. I know this will whet your 

appetite, but I can't do enough at the moment. The result is, in my 

opinion, a blow to the arbitration”. 

 

(ii) Mr Severo Mallet-Prevost in his posthumous Memorandum, 

talked about “farce” and “a deal (...) concluded between 

Russia and Great Britain to decide the case along the lines 

suggested by [de] Martens”.  

 

(iii) Charles Alexander Harris, a British officer of the Colonial 

Office, confirmed it in a minute of 4 November 1899: “The 

thing was a farce”.  

 

(iv) Memorandum of August L. Mason quoted the testimony of 

General Harrison, Ex–President of United States:  
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“...as it happened, the case was practically decided by Professor de 

Martens, the Russian member of the Arbitral Tribunal, without regard to 

the determining principles of law and without regard to the facts. As a 

Russian, he belonged to and was guided by another civilization. He 

was representative of a political and military despotism, where legal 

rights as defended in territorial disputes had to be almost unknown. He 

judged the case as one to be resolved as a political expedient, and not 

as something to be decided according to law. It is difficult to suppose 

that he was free to consider the Russian interests. A decision in favor 

of Great Britain could not but be expected to foster sentiments of 

friendship towards Russia by the English, whose navy was the most 

powerful in the world. Venezuelan friendship was too insignificant a 

matter to care about. It is true that the United States of America 

belonged to one of the world powers; but he had no interests to stake. 

The matter was only of practical interest to Venezuela”81. 

 

(v) The wife of Ex-President Benjamin Harrison in her diary 

refered to it in similar terms: “We were rather furious. Rusia 

(sic) was the fifth in the Tribunal; and it is her diplomacy to 

be on England’s side, balance of power... etc”82.  

 

(vi) R.J. Block, Secretary of Lord Russell, in an entry of his 

diary on 2 October 1899, the eve of the Award, recorded 

that the deal of Friedrich de Martens which gave victory to 

Great Britain: “VENEZUELA. MARTENS’ DEAL GIVEN US 

VICTORY”. 

In a letter of Lord Salisbury to Joseph Chamberlain on 12 August 

1896, expressed the importance of the President of the Tribunal 

“...the man whose casting voice will be decisive” and expressed his 

concern: 

“He may have theories of his own as to the bearing of prescription, or legthened 

occupation on territorial claims. Who would know it if he had? Or he may be 

infected with that keen Anglophobia, so common on the Continent just right now, 

and appearing often in such unexpected places”83. 

                                                             

81 Benjamin Harrison Papers, Volwiler Collection of Harrisoniana, Series 15, Library of United 
States Congress, Washington. 

82Mary Lord Harrison’s Diary, Series 13, Box 4, Library of United States Congress, Washington. 
 
83 Joseph Chamberlain Papers, 5/7, Birmingham University Library. 
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When Lord Salisbury received the telegram informing him about the 

appointment of Friedrich de Martens as President of Arbitral Tribunal 

in 1898, he wrote in it: “As good man as we shall get”.  

Lord Salisbury knew perfectly well who was Friederich de Martens, a 

Russian diplomatist and jurist, but also an openly anglophile and 

practical man. In his writings established a distinction between 

“civilised” and “uncivilised” nations and emphasised the impossibility 

of reciprocity  which was the foundation of any International Law. 

Moreover, Friedrich de Martens supported the idea of an Anglo-

Russian alliance in order to “civilise” the peoples of Eurasia. 

In Russia and England in Central Asia published in 1879, Friedrich de 

Martens criticised the collision course between United Kingdom and 

Russia in Afghanistan: 

“The interest of civilisation in general –means Christian civilisation– are perfectly 

identical with particular or national interest of Russia and England in Central Asia: 

they have to join hands and defend their conquest that are made in the name of 

civilisation and humanity”84. 

In The Conflict between Russia and China published in 1880, 

Friedrich de Martens stated that Chinese civilisation was more 

backwards with respect to the European civilisation, and asked for 

moderation in the exercise of colonial power: 

“It is necessary that the exercise of justice would always be, in the eyes of the 

Chinese, a living proof of the superiority of the Christian civilisation (...) 

Nevertheless, Europeans should remember that in China exists a very old 

civilisation that is essentially different from the culture of the Christian nations but 

that must nevertheless be respect –at least in China”85. 

What Tsar Peter I had been to the Russian State, Friedrich de 

Martens was determined to be for Russian International Law –a 

westerniser, somebody who wanted to see Russia as a modern 

European Empire. His liberal imperialist agenda and anglophilia, must 
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85 Friedrich de Martens, Le Conflit entre La Russie et la Chine. Ses origines, son développement et 
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have appeared very exotic in the times of Tsar Alexander III, but not 

after86.  

Thus, the argument of Friedrich de Martens about “civilised” and 

“uncivilised” nations –the former including Russia– had two essentials 

tenets. First, it was a successful imitation of a West European 

colonialist argument in its application to the foreign policy needs of 

Russia. Secondly, it made a domestic point about where Russia 

belonged and what it had to further strive towards: Europe, Christian 

civilization and liberalism. To the other European Empires, Friedrich 

de Martens proclaimed that Russia was “one of them”, civilised 

enough to participate in the colonialist enterprise of redrawing the 

boundaries of the World. To the domestic audience, Friedrich de 

Martens showed the direction for the future. 

In 1893 a dispute arose between Russia and England over whaling. 

Within two months Russian naval vessels had detained eleven 

English schooners. Friedrich de Martens advised restraint to the 

interdepartamental commission created in Saint Petersburg under the 

chairmanship of M.N. Kapustin. 

Friedrich de Martens had acted as an Arbitrator in the Newfoundland 

Fisheries (United Kingdom v. France) in 1891 and the Costa Rica 

Packet (United Kingdom v. Netherlands) in 1897, both wholly in favor 

to United Kingdom.  

In November 1898, at the same time of the Arbitration over Guayana 

Esequiba, a friend of Friedrich de Martens, the former Belgian 

Minister and then advisor to the King of Siam, G. Rolin-Jaequemyns, 

arrived to Saint Petersburg. In conversation with Martens, Rolin-

Jaequemyns disclosed that United Kingdom wanted to invite Martens 

to be Arbitrator in a Franco-Siamese dispute  and in other British-

Persian dispute. He met with the Minister of Foreign Affairs, Count 

Mikhail Muravyov and asked for his permission for Friedrich de 

Martens, but he refused because neither wanted to upset France, an 

ally of Russia since 1891, or disturb Persia, a geostrategic vassal 

State close to British India, which Russia compelled to sign a ten year 

ban agreement on railways construction without its consent in 1890. 

A proof that Friedrich de Martens could not work without the consent 
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of Russian Government and that the Count Muravyov knowed 

perfectly well the anglophilia of Friedrich de Martens. 

Friedrich de Martens cautioned against divorcing international legal 

principles and norms, and the arbitrations in particular, from the 

International Politics which actually exist. Even the admirers of 

Friedrich de Martens, as for example Hans Wehberg, regarded his 

aspiration to link legal and political principles as an unresolvable 

contradiction87. 

The views of Friedrich de Martens made him liable to the reproach 

that he considered arbitration panels as political rather than legal 

institutions, meant to settle disputes between sovereign nations, not 

to do justice. Merely settling conflict without a solid legal basis, the 

majority of his fellow members of the Institut de Droit International 

argued, was to prompt ever new disputes88. Just the case of current 

controversy over the Venezuela-Guyana frontier inherited from those 

days. 

On the other hand, Friedrich de Martens received honorary degrees 

from Oxford and Cambridge Universities, and the critical support of 

British diplomacy to the success of the First Conference of Hague 

through Sir Julian Pauncefote –the same British diplomatist who 

negotiated 1897 Arbitration Treaty. This last diplomatic initiative came 

from a personal proposal of the Tsar Nicholas II89, and was 

celebrated in parallel of the Arbitral Tribunal of Paris in 1899. 

Friedrich de Martens worked hard for the success of the First 

Conference of Hague in order to obtain the favour of the Tsar. 

In summary, Friedrich de Martens was the ideal man for United 

Kingdom. Venezuela had no chance of obtained an impartial legal 

decision from him in the Arbitral Tribunal. 
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It is interesting the editorial comment of The American  Journal of 

International Law in occasion of death of Frederich de Martens on 20 

June 1909: 

“...his knowledge of affairs from their practical conduct, his desire to produce 

acceptable results even at the sacrifice of a principle correct in theory or a 

compromise of an extreme right, his ability to understand the motives of men and 

his knowledge of international situations, his sympathy with all progress making for 

peace and the peaceful settlement of international disputes, counted much in the 

success of any transaction with which he was concerned”90. 

In 1952, the scholar of Columbia Law of School, Arthur Nussbaum, 

wrote an article on Friedrich de Martens, which has made waves to 

this day. In his article, Nussbaum set himself the task of analysing the 

writings and actions of Friedrich de Martens: 

“Flagrant lack of objectivity and conscientiousness. The Tsars and Tsarinas 

invariably appear as pure representatives of peace, conciliation, moderation and 

justice, whereas the moral qualities of their non-Russian opponents leave much to 

be desired [...]  

The spirit of arbitration will be perverted more seriously if the neutral Arbitrator does 

not possess the external and internal independence from his government, which, 

according to the conception of most countries of Western civilization, is an essential 

attribute of judicial office. That independence de Martens certainly did not have, 

and it is difficult to see how he could have acquired it within the framework of the 

Tsarist regime and tradition [...]  

It appears that de Martens did not think in International Law as some different from, 

and in sense above, diplomacy (...) Frederic de Martens considered in his 

professional duty as a scholar and writer on International Law to defend and back 

up the policies of his government at any price (...) Obviously his motivation was 

overwhelmingly, if not exclusively, political and patriotic. Legal argument served him 

as a refined art to tender his pleas for Russian claims more impressive or more 

palatable. He was not really a man of law”91. 

For these reasons, the contemporary revision of the doctrine of 

Friedrich de Martens defines it as “liberal imperialism” and 

problematize its belonging to International Law: 

“Note that there is a direct connection between Martens’ colonialism and liberalism 

(...) In its distinction between ‘civilised’ and ‘uncivilised’ nations, Martens 

emphasised the impossibility of reciprocity  which was the foundation of any 
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International Law. The idea of reciprocity was simple not comprehensible to the 

barbarians”92. 

The thinking of Friedrich de Martens becomed more relevant in 

Russia when the new Tsar Nicholas II began his ruling in 1894, 

because he closed gradually The Great Game and started looking for 

partnership with United Kingdom. Moreover, the highly influential and 

real force behind Russian Government, Minister of Finance, Count 

Sergei Witte, was the leader of anglophile faction in Saint Petersburg, 

who was interested in British loans to finance his ambitious program 

of railways construction. 

In parallel, the Conservatives under the Marquess of Salisbury came 

into power in United Kingdom on 25 June 1895. The Kruger Telegram 

had outraged British public opinion and concentrated in Germany the 

animosity and resentment which had formerly be felt towards Russia 

and France. Meanwhile, there were other forces at work in the United 

Kingdom seeking to promote a better understanding with Russia. One 

of the most enthusiastic proponents was the British political leader 

and Colonial Secretary, Joseph Chamberlain. He expressed his view 

to the Russian Ambassador, Baron Egor Staal: 

“Great Britain and Russia were not separated by any irreconcilable interests. 

Russia was vast enough not to be inclined to colonial expansion, so that 

consequently no serious rivalry was able to spring up between it and Great Britain, 

and an entente between the two countries was a valuable pledge to bring forward to 

the cause of peace and civilization”93. 

Historians consider the beginning of the end of The Great Game to be 

on 26 January 1888 with the signing of the final protocol of the Pamir 

Boundary Commission, that settled the border between Afghanistan 

and the Russian Empire. 

Tsar Nicholas II paid an official visit to the United Kingdom in 

September 1896. Lord Salisbury went to Balmoral Castle and had a 

long talk with the new Tsar. The latter declared his willingness to work 

in harmony with the United Kingdom in general way. He said also that 

the United Kingdom should entertain no fears in regard to India, but 
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admitted only a single theme of friction between the two countries – 

the opening of the Dardanelles to Russian ships. 

On 17 January 1898, Lord Salisbury dispatched a telegram to the 

British Ambassador in Saint Petersburg, Sir Nicholas O’Conor, in 

which he expressed the desire that if were practicable, O’Conor 

should sound out Count Witte as to the possibility of Anglo-Russian 

cooperation in China. Lord Salisbury then continued: “We would go 

far to further Russian commercial objects in the north if we could 

regard her as willing to work with us”94. Here we have, after many 

years, the first clear British proposal for an agreement with Russia. 

On 25 January 1898, Lord Salisbury in a new dispatched to O’Conor 

said: 

“Our idea was this. The two Empires of China and Turkey are so weak that in all 

important matters they are constantly guided by the advice of foreign powers. In 

giving this advice, Russia and England are constantly opposed, neutralizing each 

other’s efforts much more frequently than the real antagonism of their interests 

would justify (...) It is to remove or lessen this evil  that we have thought an 

understanding with Russia might benefit both nations (...) It is evident that both in 

respect to Turkey and China there are large portions which interest Russia much 

more than England and vice versa. Merely as an illustration, and binding myself to 

nothing, I would say that the portion of Turkey which drains into the Black Sea, 

together with the drainage valley of the Euphrates as far as Bagdad, interests 

Russia much more than England; whereas Turkish Africa, Arabia, and the valley of 

the Euphrates below Bagdad interest England much more than Russia. A similar 

distinction ex-ists in China between the valley of the Hoangho with territory north of 

it and the valley of the Yangtze”95. 

The reasons which prompted Lord Salisbury to seek an arragement 

with Russia at this critical period were related with the tensions with 

Germany because its Weltpolitik and the beginning of the Anglo-

German naval race, and the colonial clash with France in Africa.  

Count Witte said to O’Conor that he was in favour of an Anglo-Russia 

alliance as he called it, and stated that he was ready to support the 

commercial policy of the United Kingdom in the Yangtze valley, 
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provided that United Kingdom not impede Russian ambitions in the 

north of China96. 

The proposal of Lord Salisbury was welcome to the Russians for two 

reasons. The growing animosity between Russia and Japan was 

causing some worry lest United Kingdom should form a military 

alliance with Japan, directed against Russia. At the same time, 

Russian dreaded any complications in the Far East with other powers 

before the Transiberian railroad was completed.  

Accordingly, the Minister of Foreign Affairs Count Mikhail Muravyov 

told the Tsar that the British proposal was valuable and that he 

advised its acceptance on the basis of a division of the weak China 

into spheres of influence, so that Russian interests would 

predominate in the northern region of the Yellow River, with British 

interests supreme in the Yangtze basin. Muravyov felt that such an 

agreement would prevent the British from interfering at all in the 

northern part of China. Tsar Nicholas II gave his approval for the 

inauguration of diplomatic discussions.  

From disposal evidence, the negotiations were complicated. Both 

Parties would have desired an agreement, if it could have been had 

without conceding or abandoning any vital interests to the other Party. 

However, both still felt too sure of their position as great powers to 

feel the need of help in maintaining that position. 

In May, 1898, Sir Charles Scott replaced Sir Nicholas O’Conor as 

British Ambassador in Saint Petersburg. With this change, Lord 

Salisbury resolved to push again for an understanding with Russia 

over China. Scott and Muravyov had served together as 

Ambassadors in Berlin in 1880s, and then in Copenhagen; as Lord 

Salisbury surmised: “Muravyov’s peculiarities may not startle you as 

much as they did with [O’Conor]”97. Indeed, the discussion made 

good progress with Scott. At this time, Lord Salisbury sent to 

Washington the list of candidates to fifth Arbitrator for chair the Anglo-

American Tribunal with the name of Friedrich de Martens, certainly, 

after consultation with his superior, the Count Muravyov. 
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Besides, Russia restrained to lend any practical aid to its ally France 

throughout its dispute with the United Kingdom over the so-called 

Fashoda Incident in East Africa in September-November 1898.  

Finally, on 28 April 1899 was signed the Muravyov-Scott Agreement, 

where the both sides defined their spheres of influence in China. 

United Kingdom promised not to seek railway concessions to the 

Noth of the Great Wall, while Russia likewise promised not to move 

into the Yangtze Basin. Also, United Kingdom promised not to 

interfere if Russia demanded “additional concessions for railways, 

which, starting from the main Manchurian line in a southwesterly 

direction”98.  

The 1899 Scott-Muravyov Agreement was significant on a number of 

counts. In terms of China question in general, it helped to bring to an 

end the concession-grabbing hysteria which has been sparked off by 

the First Sino-Japanese War (1894-1895), and intensified by the 

Kiaochow crisis99. In general, the Scott-Muravyov Agreement was a 

remplacement which helped to place the bilateral relations between 

these two powers on a more regular footing, that is to say, 

l’antichambre of the Anglo-Russian rapprochement 1903-1907100 

which resulted in a formal entente through the Anglo-Russian 

Convention signed in Saint Petersburg on 31 August 1907.  

On 24 July 1899, Sir Charles Scott wrote to Lord Salisbury saying the 

Count Muravyov was “more than satisfied” with the progress of the 

Conference of Hague and “...the Conference was mainly indebted to 

the experience and very able and effective asistance of Sir Julian 

Pauncefote of whom His Excellency spoke in terms of high praise”101. 

Friedrich de Martens and Sir Julian Pauncefote worked together for 

the succesful of the Conference of Hague, which was a diplomatic 

initiative of the Tsar Nicholas II as pointed out above. 
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On 21 September 1899, Lord Salisbury wrote a telegram to Sir 

Charles Scott, ask him to sound out Count Witte about the possibility 

of joint Anglo-Russian loan to Persia, which implied a division of 

Persia into spheres of influence as China; so Russia would secured 

the northern customs on the Caspian Sea, with United Kingdom 

secured the Southern customs in the Persian Gulf. But, with the 

beginning of the Second Boer War on 11 October 1899 –a few days 

after the 1899 Arbitral Award was issued–, nothing more was heard of 

this. Notwithstanding, at the end, the Anglo-Russian Convention of 

1907 delineated the spheres of influence in Persia in a similar way of 

the suggestion made by Lord Salisbury in 1899102. 

In conclusion, the evidence indicates that the Guayana Esequiba was 

adjudicated to the United Kingdom by Friedrich de Martens, who had 

an anglophile and imperialist thinking, was a loyal Tsarist diplomatist 

and was privy of the gradually rapprochement between Russia and 

United Kingdom in 1899. 

In October 1899, Queen Victoria of the United Kingdom of Great 

Britain and Ireland sent a unusual message of gratitude to Friedrich 

de Martens when the arbitration was over and the so-called 1899 

Award was issued103. 

 

E. Venezuelan always protested the 1899 Award and was not 

estopped to denounce the nullity of it 

 

82. The Venezuelan Government had some knowledge of the irregularity of the 

1899 Award and did not lose opportunity to protest against it. Its unique 

Agent at the Tribunal, José María de Rojas, sent a letter to the Minister of 

Foreign Affairs of Venezuela, Juan Calcaño, on 4 October 1899, qualified 

the decision as “derisory and a manifest injustice” and “inexplicable 

surprise” for “the actions of the President of the Tribunal, Mr. de Martens, 

and added “what we will never be able to know is the motive that Mr. de 

Martens had for doing so”. 
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83.  The Envoy Extraordinary and Minister Plenipotentiary of Venezuela to the 

United Kingdom, Jose Andrade, sent a letter to the Minister of Foreign 

Affairs of Venezuela, Juan Calcaño, on 7 October 1899, where expressed 

the unjustice of 1899 Award, and with bitter conformism saw it as safeguard 

against the extreme and recent encroachement of United Kingdom on the 

Orinoco mouth and Yuruari Valley in the middle of the political instability 

which lived Venezuela in that times: 

 

“Whatever the area may be, the right of Venezuela to a great part of the territory 

which has been left under the dominion of Great Britain was absolute clear, as was 

demostrated to satiety by its Counsel before the Tribunal. The Award does not 

appear to be based on reason and justice, as Mr. de Martens affirmed in his closing 

speech, and the Venezuelan [sic] arbiters only gave their adhesion in order to avoid 

an ever greater flouting of the essential attributes of any faultless judgment. [...] 

But, however, unjust, the award nevertheless proves that Venezuela did well in 

forcing England to submit the question to arbitration in 1897. [...] 

Well now, within the Schomburgk line of 1841, are contained the four or five 

thousand square of miles which have awarded to the Republic on the coast an in 

the interior: within this same line are situated the police stations which England 

must now give up on the Amakura and Cuyuni Rivers and within it are the Point 

Barima and mouth of the Orinoco which the arbitration hands back to us at the 

same time as it assures to us, once and forever, the possession of all valley of the 

Yuruari to which the English extended their claim in 1890. To this extent, if for us 

the sentence is hardly satisfactory as regards that to which our rights was clear, for 

them (Britain) it has been to a certain extent a costly defeat. For my part in view of 

the impression made by the chaotic condition of the country (Venezuela) on the 

minds of those concerned with the result of the veredict I had thought that our 

cause was completly lost. Greatly indeed did justice shine forth when in the 

determination of the frontier we were given the exclusive dominion over the Orinoco 

which was the principal aim we sought to achieve through arbitration. I consider as 

well employed the humble efforts which, in order to achieve this, I dedicated during 

the last six years of my official life”104. 

 

84. The President of Venezuela, Ignacio Andrade, affirmed inmediatly that the 

1899 Award had only restored part of the usurped territory, some days 

before he was overthrown by the “Revolution of Liberal Restoration” on 23 

October 1899. 

 

                                                             
104 Guyana partially cited a sentence of this letter in its Memorial on Jurisdiction, in order to 
demostrate that Venezuela celebrated the 1899 Award; but in fact, was one of the multiple 
Venezuelan declarations about its unjustice. Moreover, in those days, Venezuela did not know very 
well about intrinsic details of the proceedings in Paris.  Memorial of Guyana, Vol I., para. 1.22. The 
full text of the letter of Mr. José Andrade can be read in the Annex 3 of Memorial of Guyana, Vol II 
(underline added). 
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85. The Presidente of United States, William McKinley, hailed the 1899 Award 

on 6 December of 1897 in the State of the Union Address, and with much 

difference from the American Counsels for Venezuela before the Tribunal 

and even American Arbitrators, because The Great Rapprochement 

between United States and United Kingdom was the epilogue of the 

Venezuelan crisis closed with the signature of 1896 Olney-Pauncefote 

Agreement; and also due the impression made on his mind by the 

unanimous decision in Paris, and the political instability in Venezuela: 

 

“The International Commission of Arbitration, appointed under the Anglo-

Venezuelan treaty of 1897, rendered an Award on October 3 last, whereby the 

boundary line between Venezuela and British Guiana is determined, thus ending a 

controversy which has existed for the greater part of the century. The Award, as to 

which the arbitrators were unanimous, while not meeting the extreme contention of 

either party, gives to Great Britain a large share of the interior territory in dispute 

and to Venezuela the entire mouth of the Orinoco, including Barima Point and the 

Caribbean littoral for some distance to the eastward. The decision appears to be 

equally satisfactory to both Parties.  

Venezuela has once more undergone a revolution. The insurgents, under General 

Castro, after a sanguinary engagement in which they suffered much loss, rallied in 

the mountainous interior and advanced toward the capital. The bulk of the army 

having sided with the movement, President Andrade quitted Caracas, where 

General Castro set up a provisional government with which our minister and the 

representatives of other powers entered into diplomatic relations on the 20th of 

November, 1899”105 

 

86. When the British Minister explained his criterion on the fairness of the 1899 

Award in a note dated in Caracas, 4 December 1899, the Venezuelan 

Minister of Foreign Affairs,  Raimundo Andueza Palacio, a few days later 

answered that he could refute his arguments. The Venezuelan Ministry of 

Foreign Affairs reached the conclusion that the 1899 Award contained such 

vices that had the right to invoke its nullity. It decided not to denounce it 

outright as it could not face the formidable power of United Kingdom without 

the support of the United States. Further, the day after was issued the 1899 

Award, the British Press published in the style of a threat, the following: 

 

“No doubt the United States will oblige their protégé to act fairly, if there is any 

trouble about the enforcement of the decision”. 

 

                                                             
105 Government of United States of America, State of Union Address to the United States Congress 
by President William McKinley, Washington, 6 December 1897. Guyana quoted this Annual 
Message of the President McKinley to the U.S. Congress in its Memorial on Jurisdiction, but it did 
not mention the whole context.  
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87. Venezuelan public opinion inmediatly criticized the 1899 Award, as did, 

among others, the influential newspapers El Tiempo on 17 October 1899: 

 

“Venezuela has been a victim. All its protests and efforts have been nugatory for 

the purpose of saving our territory invaded by the English (...) The absurdity and 

injustice are obvious”. 

 

88. A note from the Bristish Minister in Caracas to his Government on 5 

December 1899, records that the Venezuelan Government wished to delay 

the demarcation of the frontier. In July 1900, the British Minister notified the 

Venezuelan Government that if it did not despatch the Demarcation 

Commission before 3 October 1900, the British Government would begin 

the demarcation alone. On 8 October 1900, the British Minister notified the 

Venezuelan Ministry of Foreign Affairs that the Governor of British Guiana 

had been given instructions to start the demarcation.  

 

On 19 October 1900, the British Commissioners had already set up the 

Punta Playa boundary post. Under such an open pressure as this, 

Venezuela had not another alternative than to proceed to send its Boundary 

Demarcation Commission.  

 

89. In the “Confidential Instructions” issued to the leader of the Venezuelan 

Boundary Commission, Mr. Felipe Aguerrevere on 22 October 1900, the 

Ministry of Foreign Affairs, after analyzing the nature of the 1899 Award 

which it qualified as “more the result of a compromise than of an essentially 

juridical examination”, and with respect to the frontier imposed by the 

Arbitrators, said: “It is a de facto line, determined without any support or 

reason neither historical, geographical or political”. Consequently, and 

because the 1899 Award had been overtly unjust towards Venezuela, the 

Venezuelan Commissioners were instructed to refer everything “to the most 

severe procedure”.  

 

90. If Venezuela concurred with United Kingdom in the demarcation of the line 

of 1899 Award, it was under tremendous pressure of the circumstances and 

to prevent greater evils. The work of this Comission, evidently of a purely 

technical character, did not imply the assent to the so-called sentence of the 

Arbitral Tribunal. 

 

91. The 1899 Award was enforcement to Venezuela by threat and use of force. 

There was not, what Guyana called in its unilateral Application, a “1905 

Agreement”, that was only one of the technical acts of the Mixed Bitish-
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Venezuela Boundary Commission signed in the period 1900-1905, indicated 

geographical positions, observations and concrete posts. Venezuelan 

participation in this process of demarcation of the frontier was forced to it by 

unsurmountable circumstances: British diplomats threated Venezuela with a 

unilateral demarcation of the frontier with the risk of new loses of territory; 

subsequently, the British Comissioners initiated the process in their own 

with the support of officials of a warship of the Royal Navy in Punta Playa on 

9 October 1900. Last but not least, United Kingdom took by force the 

Venezuela’s Island of Patos in the Gulf of Paria close to the then British 

colony of Trinidad and Tobago106 in September 1902; and Venezuela 

suffered a naval blockade by Germany, Italy and United Kingdom from 22 

December 1902 to 13 February 1903107.  

 

92. Before the Permanent Court of Arbitration during the proceedings of the 

Arbiral Award regarding The Venezuela Preferential Case (Germany, Italy, 

United Kingdom et al. v. Venezuela) on 23 February 1904, which was forced 

to accept by the Protocols signed in Washington on 7 May 1903 in order to 

end the naval blockade of this foreign powers, the Venezuelan counsel did 

not hesitate to affirm that the 1899 Award “...left a feeling of bitterness in the 

mind of Venezuela”, and added, inter alia, that the 1899 Award was such 

that “the memory of it would be embittered with a sense of injustice”. This 

reference is very important because one of the Arbitrators of the Permanent 

Court of Arbitration at The Hague appointed by the Russian Minister of 

Justice and Procurator General, Nikolay Mourawieff, in the name of the Tsar 

Nicholas II of Russia, according Article III of the Protocols of Washington, 

was Friedrich de Martens108. 

 

93. The internal situation of Venezuela marked by political inestability, the 

pressure and coercion of foreign powers109, and then the World Wars, 

                                                             
106 On the British usurpation of Venezuela’s Island of Patos in summer of 1902, see FO 80/468 and 
Admiralty Series 1/7696, Public Record Office. The New York Times reported this new 
encroachement of Venezuelan territory in a most cursory fashion on 21 and 23 September 1902 
and 24 November 1902. 
 
107 Wayne Lee Guthrie, Anglo-German Intervention in Venezuela 1902-03, University of California, 
San Diego, 1983; George E. Carl, First among Equals: Great Britain and Venezuela 1810-1910, 
Syracuse University, Ann Arbor, 1980. 
 
108 The Venezuelan Preferential Case (Germany, Great Britain, Italy et al. v. Venezuela), 22 
February 1904, Reports of International Arbitral Awards published by the United Nations, Vol. X, pp. 
99-110 
 
109 Brian Stuart McBeth, Gunboats, corruption and claims: Foreign intervention in Venezuela 1899-
1908, Greenwood Press, Westport, 1951.  



78 
 

impeded that Venezuela denounce the so-called 1899 Award properly in the 

diplomatic arena during the first decades of the Twentieth Century. But the 

Venezuelan writers, the press, scholars, taught sucessive generations 

uninterruptedly that the line of the so-called 1899 Award did not correspond 

to the legitimate rights of Venezuela. 

 

94. Venezuela, as other Latin American countries did not want to raise the 

border question when the United Kingdom was running through the hard 

test of the World Wars, and waited for a new era of international justice 

which followed the age of colonialism. Notwithstanding, Venezuela concerns 

about recovering the Guayana Esequiba were increasing as the years 

passed and the irregularities incurred by the Arbitral Tribunal were gradually 

discovered.  

 

95. In 1939, the Minister of Foreign Affairs of Venezuela, Dr. Esteban Gil 

Borges, affirmed that not all the arbitrations of the boundaries of Venezuela 

could be considered “arbitration by law”110; an implicit reference to the so-

called of 1899 Award. 

 

96. In 1941, some articles appeared in the journal Heraldo questioning the 1899 

Award. United Kingdom aware of the growing Venezuelan desire of revising 

the 1899 Award and the critical importance of its oil in the Second World 

War, tried to appeasement Venezuela with the devolution of the Island of 

Patos on 26 February 1942. 

 

97. In its Memorial on Jurisdiction, Guyana states that “in 1944, Venezuela’s 

Minister of Foreign Affairs of Venezuela, Dr. Esteban Gil Borges, declared 

that the location of the boundary between Venezuela and British Guiana 

was chose jugée”; but in fact, the Minister of Foreign Affairs of Venezuela in 

that year was Dr. Caracciolo Parra Pérez. We do not have any information 

in our records on public statements or private correspondence of any of 

these Ministers of Foreign Affairs of Venezuela on this regard111. 

 

98. In the threshold of the San Francisco Conference, the Ambassador of 

Venezuela to the United States, Dr. Diógenes Escalente, in a speech in the 

Pan-American Society and the Binational Chamber of Commerce at New 

York on 26 January 1944, about the lost of the Guayana Esequiba,  invoking 

                                                             
110 Ministerio de Relaciones Exteriores, Libro Amarillo, Caracas, 1939, p. viii. 
 
111 Memorial of Guyana, Vol I., para. 1.28.  
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the new spirit of equality between nations, demanding an amicable 

reparation of the injustice perpetrated by the 1899 Award:  

 

“The 20,000 square of miles of territory which England acquired from the Dutch in 

1814, in this manner was converted overnight, to some 60,000 and, by the year 

1865, English claims had reached 76,000 square miles, jumping to 109,000 the 

following year! 

To each concession made by Venezuela in the interest of mantaining cordial 

relations, its opponent responded with still greater claims. Venezuela, sure of its 

rights, and of the justice of its cause had persistently demanded that this affair 

should be submitted to arbitration; this was, however, always refused by its 

antagonist, until British demands became so exorbitant that there was great 

agitation thoroughout the country and President Cleveland insisted on arbitration. 

The Award was made in 1899 and by an unparalelled miscarriage of justice, 

England was given 60,000 square miles of Venezuelan territory. 

We have accepted the veredict of the arbitration for which we have so persistently 

asked; but in the heart of every Venezuelan there is the undying hope that one day 

the spirit of equity will prevail in the World and that it will bring us the friendly 

reparation which morally and justly is due to us. 

Venezuela, victim of internal troubles and weakness was practically alone in its 

defense”112. 

 

99. The Venezuelan Chamber of Deputies, meeting on 30 June 1944 took up 

the traditional Venezuelan attitude towards the 1899 Award through the 

voice of the Dr. José A. Marturet, requiring “the revision of the frontier with 

British Guiana”. At the same time, the President of the Congress of 

Venezuela, Dr. Manuel Egaña, at the closing session on 17 July 1944, in 

endorsing the attitude of the Venezuelan Government, said: 

 

“And here I wish to restate and confirm the earnest desire for revision announced to 

the World and in presence of the Citizen President of the Republic, by Ambassador 

Escalante and, before this Congress, categorically, by Deputy Marturet; I wish, I 

repeat, to restate and confirm the earnest desire for the revision of the veredict 

whereby British imperialism depoiled us of a large part of our Guayana”. 

 

In statements to the press on 18 July 1944, members of the Foreign 

Relations Committee of the Congress of Venezuela, representing the 

different political parties, also made themselves clear as to the need for 

review the so-called 1899 Award. 

 

                                                             
112 Here, again, Guyana partially quoted a sentence of this speech in its Memorial on Jurisdiction, in 
order to demostrate that Venezuela accepted the 1899 Award; but in fact, was one of the multiple 
Venezuelan acts to ask a revision of it when we read it completly. Memorial of Guyana, Vol I., para. 
1.28. The full text of the speech of Dr. Escalante can be read in the Annex 9 of Memorial of 
Guyana, Vol II. 
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100. During the IX International Conference of American States, meeting 

in Bogota, the chief of Venezuelan Delegation, Romulo Betancourt, on 6 

April 1948,  left in the reccord the Venezuela reclamation over Guayana 

Esequiba: 

 

“We do not in any way deny the right to certain American nations to secure definite 

portionsof hemispheric territory which may rightly belong them, nor do we renounce 

Venezuelans, having achieved a peaceful and sincere historical and geographical 

revalorisation of what is American, may be able to claim to the advantage of its 

territorial aspirations, to areas which are today under colonial tutelage and which 

were previously inside our original boundaries”. 

 

101. In 1949, Venezuela became cognisant of the posthumous 

Memorandum of Mr. Severo Mallet-Prevost, which disclosed the secrets of 

the farce of Paris, and it coincided with the release of British records and 

private archives in United States. Venezuelan historians, under instructions 

of the Ministry of Foreign Affairs, at once hastened to search in that archives 

for fresh documents which would still further clarify the details of what 

happened in Paris, and gradually obtain enough evidence about the many 

vices of 1897 Treaty of Arbitration and 1899 Award –pointed out above.  

 

102. In 1951, the IV Meeting of Consultation of the Ministers of Foreign 

Affairs of American States, celebrated in Washington, the Minister Luis 

Emilio Gómez Ruiz on 11 March 1951, said:  

 

“No change of status that may occur in British Guiana as a consequence of the 

international situation or because the measures that may be adopted in the future, 

or as a result of the progress of the inhabitants of said territories towards the self-

determination of their own destiny, it shall not be an obstacle for Venezuela to 

assert its just aspirations that it will repair under an equitable rectification the 

damages suffered by the nation on that occasion”. 

 

Later, in a press conference, Minister Emilio Gómez Ruiz dennounced the 

1899 Award and said it ought to be modified. 

 

103. The Government of Venezuela expressed the same opinion in the X 

International Conference of American States, gathered in Caracas on March 

1954, through a statement read by the Legal Adviser of the Ministry of 

Foreign Affairs, Dr. Ramón Carmona, which ended thus:   

 

“In the particular case of British Guiana, the Government of Venezuela declares 

that no change of status which may occur in that neighbouring country can prevent 

the Venezuelan Government from pressing its just demand that the injury suffered 
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by the nation when its boundary line with British Guiana was demarcated should be 

redressed by an equitable rectification of the frontier, in a view of the unanimous 

feelings of the Venezuelan people and the special circumstances prevailing at the 

time. Hence, no decision which might be taken in the matter of colonies in this 

Conference, may lessen the rights corresponding in this respect to Venezuela, nor 

be interpreted, in any case, as a waiving of such rights”. 

 

104. Close to creation of the British Caribbean Federation, notwithstanding 

that British Guiana was not included, the Minister of Foreign Affairs of 

Venezuela, Dr. José Loreto Arismendi, in February 1956, ratified the 

traditional Venezuelan position about the boundaries with British Guiana, in 

the sense that it would not be affected by any change of status which might 

take place in that territory.  

 

105. Dr. Rodrigo Henriquez Vera, in March 1960, expressed before a 

parliamentary delegation of the United Kingdom the criterion of the 

Venezuelan Congress:  

 

“A change of status in British Guiana would not invalidate the just aspiration of our 

country, to have amended in an equitable manner, and through cordial 

understanding, the great injuries suffered by the nation by virtue of the unfair 

sentence of 1899, in which peculiar circumstances prevailed resulting for our 

country in the loss of more than sixty thousand square miles of its territory”. 

 

106. Venezuela signed on 30 October 1958 and ratified on 15 August 

1961 the four U.N. Conventions on Law of the Sea, but made express and 

identical reservations to the Article 12 and Article 24 of the Convention on 

the Territorial Sea and the Contiguous Zone and Article 6 of Convention of 

Continental Shelf, Geneva, 29 April 1958, as follow: 

 

“In signing the present Convention, the Republic of Venezuela declares that there 

are special circumstances to be taken into consideration in the following areas: the 

Gulf of Paria, in so far as the boundary is not determined by existing agreements, 

and in zones adjacent thereto; the area between the coast of Venezuela and the 

island of Aruba; and the Gulf of Venezuela”113. 

 

107. On 23 January 1961, the Congress of Venezuela approved the new 

National Constitution, which implicitly referred to the nullity of 1899 Award in 

its Article 7: 

                                                             
113 When Venezuela said “the Gulf of Paria, in so far as the boundary is not determined by existing 
agreements, and in zones adjacent thereto” was referred to its Atlantic Façade, because the 
boundary with Trinidad and Tobago had been not delimited (was settled in 1990), neither with the 
then British Guiana (pending yet) because the Venezuela claim of nullity of the 1899 Award and the 
lack of other maritime boundary treaty. 
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“The national territory is that which belonged to the General Captaincy of 

Venezuela before the political transformation began in 1810, with the modifications 

resulting from the treaties validly concluded by the Republic”. 

 

The Supreme Court of Venezuela had delivered a judgment on 29 April 

1965 proclaiming the predominance of the National Constitution over 

treaties.  

 

108. On 15 January 1962, the Permanent Representative of the United 

Kingdom to the United Nations, Patrick Dean, sent a letter to the U.N. 

Secretary-General, U Thant, provided information on the political and 

constitutional steps regarding the independence of British Guiana as Non-

Self-Government Territory under Article 73 of U.N. Charter.  

 

Venezuela was already in possesion of the copious documentation which 

substantiated its traditional position as to nullity of the 1899 Award. 

Therefore, the Permanent Representative of Venezuela to the United 

Nations, Dr. Carlos Sosa Rodríguez, sent almost immediately on 17 

February 1962, a letter to the U.N. Secretary-General, U Thant, in relation to 

the letter of the British Representative which was circulated as a United 

Nations document (A/C.4/520): 

 

“Inasmuch as there is a dispute between my country and the United Kingdom 

concerning the demarcation of the frontier between Venezuela and British Guiana 

and since, for tha reason, my Government feels obliged to reserve its position on 

the matter and to explain the situation to the United Nations, I should be grateful if 

you would circulate this letter and the memorandum annexed  hereto to Members of 

the United Nations for  their information”. 

 

109. On 22 February 1962, at the 1302nd Meeting of the Decolonization 

(Fourth) Committee of the U.N. General Assembly, Permanent 

Representative of Venezuela to the United Nations, Dr. Carlos Sosa 

Rodríguez solemnly repudiated the so-called 1899 Award, although as it 

could be observed, long before that and on more than one occasion, 

Venezuela had voiced its claim and its protest against this inequitable and 

invalid decision: 

 

“We have therefore noted with great satisfaction the decision of the United Kingdom 

to negotiate next May with representatives of British Guiana with a view to 

discussing the date and arragements for British Guiana’s Independence. 

In this way we reaffirm a position to which our country has consistently adhered 

throughout its history and which it has set forth a various international meetings 
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when, together with the other nations of the Continent, it has declared that America 

will have fulfilled its historic destiny only when none of its territories is any longer 

subject to the colonial system [...] This attitude of Venezuela has not been restricted 

to America. Our policy, in the United Nations, in favour of independence for the 

peoples of all continents is well known. 

At this time, when we are sincerely advocating full recognition of the rights of the 

people of British Guiana, we cannot, without betraying our own people, forget the 

rights of Venezuela and frontier claims and say nothing, in this forum, about its 

legitimate request for the remedying of an historic injustice. 

The facts which I am about to refer are well known to the representatives of the 

American nations. Nor will anything new be found in them by the representatives of 

the old and new nations of Africa and Asia which suffered from the severities of the 

colonialism and are familiar with its methods. 

Our frontier with British Guiana was arbitrarily established by an Award made in 

Paris on 3 October 1899 [...] 

The decision was the result of a political arrangement made behind Venezuela’s 

back and sacrificing her legitimate rights. The frontier was fixed arbitrarily, with no 

regard whatsoever for the specific rules of the Arbitration Treaty or the relevant 

principles of International Law. 

Apart from the circumstances, today fully known, in which the decision was arrived 

at, it is enough to read the decision –in which a frontier is drawn without any 

indication or explanation of the reasons for such frontier– in order to realize that the 

frontier was fixed in a manner which was completely arbitrary and contrary to law 

[...] 

On this occasion, when the question of the independence of British Guiana and its 

the legitimate desire of its people to attain, through peaceful negotiations with the 

United Kingdom, to the full exercise of its sovereignty has been come before the 

United Nations, the Government of Venezuela, while warmly supports such rightful 

aspirations, but at the same time is obliged to defend the rights of its own people, to 

demand that its just claim also be taken into account and that the injustice 

committed be rectified in an equitable manner. This my country hopes to 

accomplish through friendly negotiations with the Parties concerned, who should 

consider not only its legitimate claim but also the present circumstances and the 

rightful interest of the people of British Guiana”. 

 

110. On 1 October 1962, Minister of Foreign Affairs of Venezuela, Dr. 

Marcos Falcón Briceño, before the 17th Session of the U.N. General 

Assembly presented the Venezuelan claim of nullity of 1899 Award and its 

rights over the Guayana Esequiba, which was included in the agenda as 

“Question of boundaries between Venezuela and the territory of British 

Guiana”, and concluded: 

 

“We are linked by good and cordial relations with Great Britain and our neighbours 

in British Guiana, whose political Independence we look forward to celebrating with 

particular warmth. Because of these good relations we are able to make Great 

Britain and British Guiana the following proposal: that we should seat ourselves 

round a table like friends and discuss, with minds free of prejudice, the redress of 
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the injustice perpetrated on Venezuela at a time of misfortune which our people 

cannot forget, with a view to finding a solution giving due weight to the legitimate 

interests of Venezuela and of the population of BritishGuiana.  

May the spirit of understanding guide us all along the road to redress and 

justice”114. 

 

111. On 12 November 1962, Minister of Foreign Affairs of Venezuela, Dr. 

Marcos Falcón Briceño, before the 348th Meeting of the Special Political 

Committee of the U.N. General Assembly, reiterated: 

 

“In view of all that I have reported to you and the much that could continue to be 

reported on this matter, to claim that Venezuela is obliged to consider the results of 

the Arbitral Tribunal as a full, perfect and definitive settlement of all the issues 

submitted to the Arbitrators, would be absurd. That would have been the case if the 

Arbitrators had conformed their actions to the provisions of the Arbitration Treaty. 

The arbitration judgment had, necessarily, to conform to the rules or norms of law 

established in the 1897 Arbitration Treaty, and that was not the case. It is clear 

enough that this did not happen. 

Therefore, eager to resolve this thorny issue amicably and definitively, Venezuela 

has considered it appropriate to explain the reasons why it cannot recognize the 

validity of an Award rendered behind the back of the law and under the conditions 

and circumstances that you already know. All of this that I am saying conforms to 

international doctrine that does not recognize the validity of arbitration decisions 

adopted in circumstances such as those I have described”. 

 

112. United Kingdom resisted as long as it could to enter in negotiations 

whose aim would be the revision of 1899 Award which considered res 

judicata. On 22 February 1962, the Deputy Permanent Representative of 

the United Kingdom to the United Nations, Sir Colin T. Crowe, replied at the 

1302nd Meeting of the Decolonization (Fourth) Committee of the U.N. 

General Assembly, that the 1899 Award “was accepted as a full, perfect and 

final settlement”. 

 

Nonetheless, Sir Colin T. Crowe had to acknowledge at the 349th Meeting of 

the Special Political Committee of the U.N. General Assembly on 13 

November 1962, that the 1899 Award was the result of a diplomatic 

compromise and not a truly judicial decision, and tried to belittle this fact, 

which was against the explicit consent of Venezuela as was set forth above: 

 

“I have dealt with the alleged ‘diplomatic’ aspect of the matter. As for the question 

of compromise, it seems inevitable that any unanimous decision of an arbitral 

tribunal is likely to involve some reconciliation of conflicting views and is therefore, 

                                                             
114 Official Records of the Seventeenth Session of the U.N. General Assembly, 1138th Plenary 
Meeting, A/PV.1138, New York, 1 October 1962, p. 246. 
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in this sense, a compromise. The fact that contemporary records tend to show that 

there was some adjustment of divergent views among the arbitrators does not in 

any way affect the validity of the Award, nor does it deprive it of its judicial 

character”115. 

 

Finally,  the force of the overwhelming evidence led to trilateral negotiations 

among the United Kingdom, the colony of British Guiana and Venezuela 

(First Conference of London: 5-7 November 1963; Second Conference of 

London: 9-10 December 1965; Conference of Geneva: 16-17 February 

1966). By accepting this trilateral format, Venezuela showed good faith and 

commitment against the colonialism. 

 

113. In the middle of the difficult negotiations, Minister of Foreign Affairs of 

Venezuela, Ignacio Iribarren Borges, asked for the Good Offices of the 

United States of America on 15 December 1964. Later, the Government of 

Venezuela sent two special emissaries, Dr. Gonzalo Barrios and Dr. Manuel 

Pérez Guerrero, who delivered a letter of President Raúl Leoni to President 

Lyndon B. Johnson about petroleum, food and medicines to South Vietnam, 

and the controversy with United Kingdom on 21 January 1966 in the White 

House. The emissaries said that the President Leoni wanted a peaceful 

solution of the controversy. President Johnson replied that “it was U.S. 

policy avoid getting involved in boundary disputes and doubted whether 

such involvement would be useful or acceptable to Parties”116. 

 

114. On 6 October 1965, Minister of Foreign Affairs of Venezuela, Dr. 

Ignacio Iribarren Borges, before the 20th Session of the U.N. General 

Assembly distinguished, following the resolutions adopted by the inter-

American conferences, between colonies and occupied territories. If 

colonies as British Guiana must achieve independence by implementing the 

principle of self-determination of peoples, the occupied territories as 

Guayana Esequiba cannot have any other form of decolonization than 

reintegration into the State from which they have been split, a principle 

safeguarded in the sixth paragraph of the U.N. General Assembly 

Resolution 1514 (XV): 

 

                                                             
115 Official Records of the Seventeenth Session of the U.N. General Assembly, Special Political 
Committee, 349th Meeting, A/SPC/72, New York, 13 November 1962. 
 
116 U.S. State Department, “Telegram to the U.S. Embassy in Venezuela”, Washington, 24 January 
1966, in National Archives and Records Administration, RG 59, Central Files 1964-1966, AID (VEN) 
VIET S., Confidential. 
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“Precisely the question of Guayana Esequiba, an area of Venezuelan territory 

occupied by a colonial power and annexed to a colony, is a case covered by that 

paragraph 6 [...] 

I wish to reiterate once more my Government’s unshakable position. Venezuela 

does not recognize the so-called Arbitral Award of 1899 as having any validity. An 

Award with serious legal defects cannot have anyforce. I should like to use before 

this world body the words of Mr. Raúl Leoni, the President of the Republic of 

Venezuela, in order to express the unchangeable decision of the Government of my 

country with regard to the award to which I have referred: “Venezuela is working 

actively and will not abandon its aspirations, for they are based on the restoration of 

rights which were denied to it in an irrational and brutal way and without any 

foundation, in a decision which was contrary to law. The Award is null and void –

that is to say, it has no legal existence”.  

On behalf of my country, I address my self to all the nations represented here, the 

colonial countries of yesterday and the newly independent countries of today, our 

brothers in the fight for freedom. I wish to appeal to them all to give their moral 

support to our efforts to obtain a just solution to this old territorial problem. It is in 

the interests of British Guiana, of the United Kingdom and of the whole American 

Continent that this problem should be satisfactorily settled at a nearly date. 

The fact that my country maintains its claim irrespective of any change in the status 

of the present colony of British Guiana in no way means that we are placing 

obstacles in the way of that colony’s independence. Whatever the status of British 

Guiana, the rights of Venezuela will be the same, since they are inalienable and in 

conformity with paragraph 6 of General Assembly Resolution 1514 (XV). 

Speaking of the paramount principles of international equity and morality, President 

Leoni, in his first message to the National Congress, expressed himself in the 

following clear language, which I take the liberty of repeating before the world: ‘In 

the same way, we shall continue the negotiations with the United Kingdom 

Government initiated by the previous Government concerning the frontiers with 

British Guiana, since it is well known that the Tribunal which handed down the Paris 

Arbitral Award of 1899 exceeded its specific functions and fixed a compromise line 

which was not in accordance with law. This does not mean, as has been made very 

clear, that our lawful claim will obstruct or hinder the aspirations to independence, 

of the people of British Guiana, who can count upon the sympathy of the 

Venezuelan nation’. 

Conversations with the United Kingdom on this problem have continued, with the 

participation of British Guiana, in accordance with the agreement reached in the 

joint communique of the Ministers for Foreign Affairs of Venezuela and the United 

Kingdom, dated 7 November 1963. We shall inform this world body of the results of 

these talks in due course”117. 

 

115. Venezuela, alone, but with great diplomatic effort and assisted by the 

truth and evidence about the fraud perpetrated in Paris in 1899 after years 

of inquiry, persuaded to the United Kingdom and British Guiana to conclude 

the 1966 Geneva Agreement.  

                                                             
117 Official Records of the Twentieth Session of the U.N. General Assembly, 1350th Plenary 
Meeting, A/PV.1350, New York, 6 October 1965, pp. 8-9 (underline added). 
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Therefore, Venezuela not “changed its position 1962, as the United 

Kingdom was making final preparations for the independence of British 

Guiana”118, in “abruptal reversal”119, as Guyana states in its unilateral 

Application and Memorial in order to plead acquiescence and estoppel 

(preclusion) about the claim of nullity of Venezuela about 1899 Award; 

which is no under discussion, because was in fact recognised in 1966 

Geneva Agreement. Venezuela always protest against it. 

 

116. Moreover, Guyana erroneusly states in its unilateral Application that 

exist similarities with the contention of Nicaragua to the Arbitral Award made 

by the King of Spain on 23 December 1906, that Honduras was rejecting, 

and where the Court concluded that “by express declaration and by 

conduct” Nicaragua recognised the validity and binding character of the 

1906 Award, and “is under an obligation to give effect to it”120. However, this 

case has a substantial difference with the present dispute. Nicaragua and 

Honduras did not sign a treaty as 1966 Geneva Agreement, to put their 

Arbitral Award aside, to reopen the controversy over their frontier, and settle 

an obligation to negotiate it in good faith. 

 

117. But some words could be said about acquiesence and estoppel in this 

case, although it was a subject overcomed with the 1966 Geneva 

Agreement. In the Arbitral Award regarding the Chagos Marine Protected 

Area (Mauritius v. United Kingdom), the Arbitral Tribunal constituted under 

Annex VII to the 1982 UNCLOS, observed that “the principle [of estoppel] 

stems from the general requirement that States act in their mutual relations 

in good faith and is designed to protect the legitimate expectations of a 

State that acts in reliance upon the representations of another”121. It could 

be not alleged the existence of bona fides with the many vices of 1897 

Arbitration Treaty and 1899 Award, and the way it was enforcement to 

Venezuela. 

 

                                                             
118 Application Instituting Proceedings of Guyana, para. 6.  
 
119 Memorial of Guyana, Vol I., para. 1.15. 
 
120 Arbitral Award made by the King of Spain on 23 December 1906 (Honduras v. Nicaragua), I.C.J. 
Reports 1960. 
 
121 Chagos Marine Protected Area Arbitration (Mauritius v. UK), P.C.A., 18 March 2015, 172, para. 
435. 
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On all the occasions that, both the Permanent Cout of International Justice 

and the Court itself applied the principle of estoppel, was neither interpreted 

nor applied broadly. On the contrary, some essencial conditions for the 

application of the principle has arisen. Bowett in his seminal article on 

estoppel122 has enumerated them: (a) The meaning of the representations 

must be clear, unequivocal123 and “...duress or fraud of any material kind will 

nullify the plea of estoppel”124 (b) the statement or representation must be 

voluntary, unconditional and authorized; (c) for estoppel to materialise, a 

representation is essential where upon reliance in good faith has been 

placed to the detriment of the relying State or to the advantage of the State 

making such representation. 

 

On the same way, in the cited Arbitral Award regarding the Chagos Marine 

Protected Area (Mauritius v. United Kingdom), the Arbitral Tribunal stated 

that: 

“...estoppel may be invoked where (a) a State has made clear and consistent 

representations, by word, conduct, or silence; (b) such representations were made 

through an agent authorized to speak for the State with respect to the matter in 

question; (c) the State invoking estoppel was induced by such representations to 

act to its detriment, to suffer a prejudice, or to convey a benefit upon the 

representing State; and (d) such reliance was legitimate, as the representation was 

one on which the State was entitled to rely”125. 

Venezuela not made a clear and unambiguous representation by statement, 

conduct or acquiescence about its consent of the 1899 Award. Conversely, 

Venezuela had some knowlegde about the fraud of the 1899 Award, and did 

not lose the protest against it. If Venezuela concurred with the United 

Kingdom to the technical demarcation of the line of the so-called 1899 

Award, was under threats and coercion. In sum, quod ab initio vitiosum est 

non potest tracta temporis convalescere, that is to say, what it is void from 

the beginning could not become valid by lapse of time. 

 

                                                             
122 D.W. Bowett, “Estoppel before International Tribunals and its Relation to Acquiescence”, 33 

British Year Book of International Law (1957), pp. 188-194.  

123 Payment of Various Serbian Loans Issued in France (France v. Serb-Croat-Slovene), P.C.I.J., 
1929, (Series A) Nº 20/21, p. 39. 
 
124 Ibid., p. 190. 
 
125 Chagos Marine Protected Area Arbitration (Mauritius v. UK), PCA, 2015, 174, para. 438. 
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118. On other hand, the Institut de Droit International also has raised the 

objection that no time limit is set for challenging the validity of an award on 

the ground of corruption of a member of the tribunal so that the award 

remains open to annulment indefinitely. For instance, the revelations that 

were made by the posthumous Memorandum of Mr. Severo Mallet-Prevost 

and other private documents quoted above, about the interests and conduct 

of the President of the Arbitral Tribunal, Friedrich de Martens. 

 

119. Furthermore, in his Dissenting Opinion of the Judgment about the 

Arbitral Award made by the King of Spain on 23 December 1906, the Judge 

Urrutia Holguín126, emphasized that arbitrations in Latin America agreed on 

the basis of the principle of uti possidetis juris could only be on a strict basis 

of law and excluding decisions in equity, and based his view of nullity of the 

Award mainly on its deviation from this rule. He maintained that neither 

acquiescence nor estoppel, could not in any case put right intrinsic defects 

in the Award, especially the failure to apply the principle of uti possidetis 

juris, and could absolutely bar the right of a State to challenge the validity of 

an arbitral award. In the 1899 Award, the Arbitrators did not take into 

account, for their decision, the applicable rules of right and particularly the 

principle of uti possidetis juris; neither did they make any effort to investigate 

and ascertain “the extent of the territories belonging either to the United 

Provinces of the Netherlands or to the Kingdom of Spain” (Article III of 1897 

Arbitration Treaty).  

 

120. Venezuela actively participated in the U.N. Conference on the Law of 

Treaties celebrated in Vienna, from 26 March-24 May 1968 to 9 April-22 

May 1969. The delegation of Venezuelan had Dr. Rafael Armando Rojas 

and Dr. Ramón Carmona as chairman and vice-chairman, and Dr. Armando 

Molina and Dr. Adolfo Raúl Taylhardat as representatives. 

 

At 45th Meeting of the Committee of Whole on 30 April 1968, Dr. Ramón 

Carmona on behalf of Venezuela, taking account the vices of 1897 

Arbitration Treaty and 1899 Award, presented amendments with Congo 

(Brazzaville) to Article 46 (Fraud) and Article 47 (Corruption of a 

representative of the State)127 of the Draft prepared by the International Law 

                                                             
126 Arbitral Award made by the King of Spain on 23 December 1906 (Honduras v. Nicaragua), I.C.J. 
Reports 1960, Dissenting Opinion by Judge Urrutia Holguin. 
 
127 Amendment A/CONF.39/C.1/L.259 and Add.1, and Amendment A/CONF.39/C.1/L.261 and 
Add.1. Official Records of the United Nations Conference on the Law of Treaties, First and Second 
Sessions (Documents of the Conference). 
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Commission128, in order to underline the absoluty nullity which had effect 

erga omnes of treaties with such vices:  

 

“...some delegations had already pointed out in the Sixth Committee of the General 

Assembly that the terms used in Articles 46-50 of the draft were obscure, vague 

and confused. In Article 45, error, Article 46, fraud, and Article 47, corruption of a 

representative of the State, it was said that the State ‘may invoke’, which suggested 

relative nullity. In Article 48, the wording used was ‘shall be without any legal effect’, 

and in Articles 49 and 50, ‘A treaty is void’. 

The doctrine generally accepted internationally was that an act became a relative 

nullity in less serious cases such as fraud, and an absolute nullity, ab initio, in more 

serious cases of deliberate fraud involving fraudulent intent, such as the dolus 

malus of Roman law and the ‘wilful misconduct’ of English law, in cases of 

corruption of officials, or coercion of a representative of a State, or violation of the 

international public order. The effects of the invalidity of a treaty might thus be 

different and should not be confused, as they were in Articles 65 and 39 of the draft. 

It was therefore important to use precise and uncontroversial terms. 
Where the nullity was absolute, the treaty was void ab initio, regardless of when the 

nullity was recognized, and the act was without any legal effect. The previous 

situation had to be restored unless that was physically impossible. There could be 

neither confirmation of the treaty nor any act remedying the invalidity. A new 

instrument would have to be concluded. That had been the doctrine supported by 

the Special Rapporteur in 1963, but it had unfortunately been abandoned by the 

Commission in the 1966 draft. 

When the act was tainted with relative nullity, the injured Party was free to invoke or 

not to invoke the invalidity of its consent; it could agree to confirm the act and, in 

addition, third Parties were entitled to recognition of acts concerning them already 

performed in good faith. In that case, the provisions of Article 65, paragraphs 2, 3 

and 4 were justified, whereas they were not justified in the case of absolute nullity, 

which had effect erga omnes. Articles 43, 44 and 45 could apply to cases of relative 

nullity, whereas the cases of absolute nullity covered by articles 46-50 ought to be 

classed together as being subject to the same procedure and having the same 

consequences. Aggravated fraud, resulting from the fraudulent conduct of a State, 

was an extremely serious matter in public and private law, and in international and 

internal law, since it invalidated consent and made the act null and void ab initio. 

That was not true of either minor misconduct or major misconduct, which did not 

prevent the act from being confirmed and could not therefore be included in the 

Article on fraud proposed by Venezuela. 

Corruption of officials was a form of fraud and should have the same 

consequences. It had been said that it did not occur but that was unduly optimistic. 

Because of its seriousness it should be mentioned in the convention. 

                                                             
128 “Draft articles on the Law of Treaties with commentaries, adopted by the International Law 
Commission at its Eighteenth Session”, Official Records of the United Nations Conference on the 
Law of Treaties, First and Second Sessions (Documents of the Conference), pp. 64-65. These draft 
Articles 46 and 47 correspond to the Articles 49 and 50 of the U.N. Convention on the Law of the 
Treaties finally adopted. 
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Those were the reasons why the Venezuelan delegation had submitted 

amendments to articles 46 (A/CONF.39/C.1/L.259 and Add.l) and 47 

(A/CONF.39/C.1/L.261and Add.l)”129. 

 

Unfortunately, after an intense debate, at the 47th Meeting of the Committee 

of Whole on 2 May 1968, the amendments was rejected because it was 

considered satisfactory in substance the text of the Draft prepared by 

International Law Commission130 by 51 votes to 22, and 16 abstentions. 

 

At 63rd Meeting of the Committee of Whole on 10 May 1968, Dr. Ramón 

Carmona on behalf of Venezuela, taking account the 1899 Award and the 

evidence found years after, presented an amendment to Article 59 

(Fundamental change in circumstances)131 of the Draft prepared by the 

International Law Commission132, in order to give positive form to a provision 

which the International Law Commission had drafted in the form of an 

exception: 

 

“The Commission’s text seemed to emphasize a limitation in which the balance 

between the status quo essential for treaty stability and the need to take changing 

situations into account was disrupted, essentially altering the meaning and scope of 

the obligations deriving from the treaty. At the present stage of the development of 

international law, it could not be claimed that the status quo should be maintained 

without taking into account the development of international relations, since if it 

were, International Law would become so petrified that there would be a risk of 

serious explosions, with disastrous consequences for the integrity of the treaty. 

Article 59 provided an escape clause for maintaining the balance between the two 

principal factors involved. 

It was clear from the commentary that a change ofcircumstances had its own 

autonomous existence, and must not be regarded a priori as a derogation from the 

pacta sunt servanda rule. It was therefore logical to state the principle rebus sic 

stantibus in positive form. The Venezuelan amendment to sub-paragraph 1 (b) 

restated the proposal that the Special Rapporteur had submitted in his fifth report to 

                                                             
129 Official Records of the United Nations Conference on the Law of Treaties, First Session, 
Summary records of the plenary meetings and of the meetings of the Committee of the Whole, 45th 
Meeting of the Comittee of the Whole, A/CONF.39/C.1/SR.45, p. 255. 
 
130 Ibid., 47th Meeting of the Committee of the Whole, A/CONF.39/C.1/SR.47, pp. 263-268. 
 
131 Amendment A/CONF.39/C.1/L.319. 
 
132 “Draft articles on the Law of Treaties with commentaries, adopted by the International Law 
Commission at its Eighteenth Session”, Op. Cit., p. 76. This draft Article 59 corresponds to the 
Article 62 of the U.N. Convention on the Law of the Treaties finally adopted. 
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the Commission, which seemed to correspond more closely than did the existing 

text to the purposes of the Article”133. 

Unfortunately, after an intense discussion at 64th and 65th Meetings of the 

Committee of Whole, Venezuela withdrew the amendment on the 

understanding that the Drafting Committee might be able to make use of 

some of the elements it contained. 

At 66th Meeting of the Committee of Whole on 13 May 1968, Dr. Armando 

Rojas on behalf of Venezuela and other seven States134, taking account the 

1899 Award and that Venezuela was forced under pressure exerted in 

various forms to the demarcation of the boundary, presented an amendment 

to Article 42 (Loss of rights to invoke a ground for invalidating, terminating, 

withdrawing from or suspending the operation of a treaty) of the Draft 

prepared by the International Law Commission135, in order to express that 

the principle of estoppel must not apply to treaties void ab initio by fraud, 

corruption of a representative of the State, or coercion: 

 

“...Article 42, first submitted in the Special Rapporteur's second report to the 

International Law Commission, introduced a new element into the law of treaties 

which was undeniably important but which was also extremely dangerous in its 

interpretation and application. The Special Rapporteur had based the article on the 

principle of preclusion or estoppel, applied by the International Court of Justice in its 

decisions of 1960 in the case of the Arbitral Award made by the King of Spain, and 

of 1962 in the Temple of Preah Vihear case; but those decisions were far from 

providing incontrovertible guidance and firm precedents of general application, 

since several members of the Court had delivered dissenting opinions and a 

number of international jurists had commented adversely on them.  

Basdevant had defined estoppel as a procedural term borrowed from English law to 

describe a peremptory objection which precluded a Party to a dispute from taking 

up a position in contradiction either with what it had previously admitted, expressly 

or tacitly, or with what it was averring before the same court. In fact, estoppel was a 

common law doctrine whereby an individual could not subsequently deny what he 

had previously accepted or recognized; in statutory law, the doctrine corresponded 

to the Roman stipulatio, equivalent to a manifestation of consent which must be 

explicit to have legal force. The doctrine of forclusion in French law and actos 

                                                             
133 Official Records of the United Nations Conference on the Law of Treaties, First Session, 
Summary records of the plenary meetings and of the meetings of the Committee of the Whole, 63rd  
Meeting of the Comittee of the Whole, A/CONF.39/C.1/SR.63, p. 366. 
 
134 Amendment A/CONF.39/C.1/L.25 and Add.1-3 submitted by Bolivia, Byelorussian Soviet 
Socialist Republic, Colombia, Congo (Brazzaville), Dominican Republic, Guatemala, Union of Soviet 
Socialist Republics and Venezuela. 
 
135 “Draft articles on the Law of Treaties with commentaries, adopted by the International Law 
Commission at its Eighteenth Session”, Op. Cit., p. 59. This draft Article 42 corresponds to the 
Article 45 of the U.N. Convention on the Law of the Treaties finally adopted. 
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propios in Spanish law were analogous and had a limited application in 

International Law; but the dangers of unrestricted application of the principle were 

evident in both municipal and international law. Indeed, it was stated in paragraph 4 

of the commentary to Article 42 that certain technical features of the principle in 

municipal law might not necessarily be appropriate for the application of the 

principle in International Law, and that the Commission had therefore preferred to 

avoid the use of such municipal law terms as ‘estoppel’. 

Clearly, a State which had expressly accepted, acquiesced in or recognized a 

treaty, an arbitral award or a given situation could not subsequently disown its own 

consent thus expressly manifested, unless that consent had been invalid from the 

outset, but the position was quite different where tacit consent was concerned. 

There were obviously many ways of interpreting the acts of States which had not 

expressly manifested their consent to be bound, and such interpretation presented 

grave dangers to States which were not fully sovereignor were not entirely free to 

express their sovereign will. 

Thus, the Article submitted by the Special Rapporteur in 1963 had encountered 

considerable opposition in the International Law Commission. One member had 

asserted that the rule applied only to valid treaties being avoided or denounced on 

supervening grounds but not to treaties which were void ab initio and had therefore 

never existed, while another had expressed the view that the principle could not 

apply if there was coercion, if the treaty was void or non-existent, or if the rebus sic 

stantibus rule was invoked. The majority of the Commission had upheld that view, 

and much of the potential danger of the Article had thus been removed, but the 

Special Rapporteur had nevertheless submitted in his fifth report a draft Article 

containing an even stronger formulation of implicit consent. In introducing that 

report, he had stated that he regarded the 1963 text as an unsatisfactory 

compromise, and had replaced it by a ‘more affirmative’ proposal.  

The Commission had not accepted that text, and had confined the provision of tacit 

consent to conduct denoting acquiescence in the validity or maintenance in force or 

in operation of the treaty; but it had retained in the opening paragraph the 

references to the grounds for invalidity set out in Articles 43 to 47 and 57 to 59, 

apparently without taking into account the fact that many of those cases could give 

grounds for invalidity ab initio, on an equal footing with those set out in Articles 48 

to 50, on coercion and jus cogens. 

The Commission’s decision to include a reference to Articles 46 and 47 had a 

positive meaning only in the sense that a State might invoke fraud or coercion as 

grounds for invalidating consent in accordance with theformal provisions of the 

convention; it did not lay down the nature or consequence of that invalidity. States 

were free to confirm expressly what instruments were or were not invalid ab initio; it 

could not be claimed that an unjust status quo could be perpetuated tacitly by 

interpretation. 

The sponsors of the amendment also considered it unnecessary to include 

references to Articles 57 to 59, but the Venezuelan delegation had an open mind on 

that point, and was prepared to consider arguments in favour of retaining those 

references. 

The sponsors were convinced that the principle set out in Article 42 must apply only 

to express agreement that the treaty was valid or remained in force, and not to 

cases where the treaty was void ab initio, they also considered that the principle 

could never be invoked inrespect of any conduct interpreted as simple 
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acquiescence. If the Commission’s text were adopted, States ratifying the 

convention would be placed in a highly dangerous situation; that would be the case 

particularly with new States which in the past had suffered from the pressure of the 

metropolitan Powers and, to a lesser extent, to those which had borne the 

consequences of the legal domination of powerful States in the Nineteenth Century. 

Under the present Article 42, the former would be bound indefinitely by instruments 

in which they had supposedly acquiesced before attaining their independence, and 

the latter by unjust situations resulting from obligations which had been imposed on 

them. His delegation therefore urged the Committee to accept the eight State 

amendment”136. 

Unfortunately, after an intense discussion, the amendment was also 

rejected137 by 47 votes to 20, and 27 abstentions. So, the number of votes in 

favour plus the number of abstentions had equalled the number of votes 

against. Therefore, Dr. Ramón Carmona stated at 82nd Meeting of the 

Committee of Whole, that there was considerable opposition to the Draft 

prepared by the International Law Commission and that its text only 

represented the views of about half of the participating States138. 

At the 17th Plenary Meeting on 8 May 1969, Dr. Ramón Carmona again 

charged against the draft Article 42: 

“...at the first session some delegations had considered that Article 42, sub-

paragraph (b), referred to a case of estoppel while others had viewed it merely as a 

de facto situation. In neither case, however, could that sub-paragraph be 

considered to lay down a rule of general International Law, since its only practical 

application was in private municipal law, in cases where an individual had to be 

prevented from undoing what had manifestly been his original intention. The 

situation under International Law, though analogous, was one which could never 

lead to the formulation of a peremptory rule, since the history of nations had 

presented too many widely different situations. The adoption of sub-paragraph (b) 

would prejudice young developing nations which had only recently achieved 

independence, since it would only bind them more closely to their former colonial 

masters and thus serve to perpetuate the injustices of the past. 

It had been said that some such provision as that envisaged in sub-paragraph (b) 

was necessary in order to ensure, the stability of international treaties. How far, 

however, was it necessary to go in that direction? To defend all existing treaties 

would only consolidate the status quo and safeguard privileges which had some-

times been obtained by coercion and force. The Conference, which was concerned 

with the progressive development of International Law, could not and should not 

                                                             
136 Official Records of the United Nations Conference on the Law of Treaties, First Session, 
Summary records of the plenary meetings and of the meetings of the Committee of the Whole, 66th   
Meeting of the Comittee of the Whole, A/CONF.39/C.1/SR.66, pp. 390-391. 
 
137 Ibid., 67th   Meeting of the Committee of the Whole, A/CONF.39/C.1/SR.67, pp. 392-401. 
 
138 Ibid., 82nd  Meeting of the Committee of the Whole, A/CONF.39/C.1/SR.84, p. 484. 
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recognize unequal treaties which had been imposed upon weaker nations by the 

more powerful nations of a former era. 

It had been alleged that acquiescence in the validity of a treaty, even for a 

comparatively short time, was sufficient to confirm it; acceptance of that principle, 

however, would represent an obstacle to the revision of unequal treaties and would 

therefore be a step backward in the field of International Law. It had been argued 

that Article 42 provided certain safeguards against bad faith on the part of States 

Parties to a treaty, but he wondered whether it afforded any protection against 

those who had originally been guilty of bad faith. In his opinion, the Article only 

served to erect barriers against the revision of illegal instruments and thus to close 

the door to any honourable solution of situations which were patently unjust 

because they had been imposed by the strong upon the weak. 

Article 42 was divided into two parts: sub-paragraph (a) dealt with an express 

agreement concerning the validity of a treaty, while sub-paragraph (b) dealt with a 

tacit agreement. Sub-paragraph (a) involved a de jure question of the will of the 

State, while sub-paragraph (b) covered de facto cases where a State was 

considered to have acquiesced in the validity of a treaty. Sub-paragraph (b), 

however, involved a dangerous, subjective judgment; in several cases, in fact, the 

International Court of Justice, when considering the question of acquiescence, had 

ruled that silence alone could not create a bond. 

In the Latin American countries, the question of the validity of treaties tended to 

centre on the date of their independence, which had been 1810 for the South 

American countries and 1821 for Mexico and Central America. Following those 

dates, enormous tracts of land which had formerly belonged to Spain and Portugal 

had become available for exploitation. Since fatal dissensions might otherwise have 

ensued, the newly independent countries had exercised the right of eminent domain 

and had subjected themselves to the rule of law. Frontiers had become clearer in 

the course of time, but the question of State succession, through out the developing 

world, was still very widely subject to the principle of uti possedetis. He suggested 

that, since States Members of the United Nations and of the present Conference 

were ruled by law and not by mere de facto principles, one of the main tasks of the 

International Law Commission should be to determine the true principle concerning 

State succession, a question which was wrongly prejudged in Article 42, if not in 

Article 69. 

His delegation appealed to all delegations, particularly those of the new developing 

countries, to oppose the principle set forth in sub-paragraph (b), which would force 

them to accept and endorse the acts of their former overlords. His delegation 

proposed to ask for a separate vote on that sub-paragraph, since otherwise it would 

be compelled to vote against Article 42 as a whole”139. 

The request of Venezuela of a separate vote on sub-paragraph (b) of draft 

Article 42 was rejected by 47 votes to 21, and 37 abstentions. Dr. Ramón 

Carmona then said said “he had received instructions from his Government 

                                                             
139 Official Records of the United Nations Conference on the Law of Treaties, Second Session, 
Summary records of the plenary meetings and of the meetings of the Committee of the Whole, 17th 
Plenary Meeting, A/CONF.39/SR.17, pp. 78-79. 
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to announce that the Republic of Venezuela would enter an express 

reservation in respect of Article 42”140. 

Finally, Venezuela did not sign the Vienna Convention on the Law of 

Treaties, because its Ministry of Foreign Affairs considered that the 

provisions of Articles 45  and Article 62 (2) could be narrowly interpreted 

against its claim over the Guayana Esequiba, which was already was under 

1966 Geneva Agreement, and thus could be use to close the door to any 

honourable and mutual satisfactory solution of the unjust situations imposed 

by the strong British Empire upon the weak Venezuela in the end of the 

Nineteenth Century. And also, because conferred compulsory jurisdiction to 

the Court, as set forth in the Part IV. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                             
140 Ibid., p. 84. 
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III. STATEMENT OF FACTS: 

THE 1966 GENEVA AGREEMENT AND ITS IMPLEMENTATION UNTIL 2018 

A. Travaux Préparatoires of the 1966 Geneva Agreement 

 

121. Venezuelan experts were to the First Conference of London in 

February 1963 for the first joint review of the historical documents that were 

discovered and compiled for years. They were the Jesuits Hermann 

González Oropeza and Pablo Ojer Celigueta, and Ambassador Rafael 

Armando Rojas. 

 

122. On 5 November 1963, the Minister of Foreign Affairs, Dr. Marcos 

Falcón Briceño and the Secretary of State for Foreign Affairs, Richard A. 

Butler, met in London to review the results of the exchange among the 

experts. Venezuelan gave an Aide-Memoire to the United Kingdom which 

summarized its position141. 

 

Venezuela claimed to have conclusive evidence of the moral and legal 

damage which it suffered, as it was deceived and deprived of its legitimate 

territory by the 1899 Award. The truth and justice were compelling United 

Kingdom to the total devolution of the Guayana Esequiba to Venezuela.  

 

123. On 7 November 1963, Venezuela and United Kingdom signed a Joint 

Communiqué, where agreed that the next step was that the British expert 

Sir Geoffrey Meade, also acting on behalf of British Guiana, would travel to 

Caracas to examine the documents of the Venezuelan archives, which he 

did on 3-11 December 1963. Subsequently, experts from both sides would 

meet to discuss the results of their inquiry and would report to their 

respective Governments. These reports would be the basis for further 

discussions between them. 

 

The experts from both sides met during fifteen sessions between February 

and May 1964. The reports of the experts were exchanged by the 

Governments on 3 August 1965142. 

                                                             
141 “Aide-Memoire presentado por el Dr. Marcos Falcón Briceño, Ministro de Relaciones Exteriores 
de Venezuela, al Honorable R. A. Butler, Ministro de Relaciones Exteriores de Gran Bretaña, el 5 
de noviembre de 1963, en la Conferencia que celebraron en Londres”, in Reclamación de la 
Guayana Esequiba. Documentos 1962-1981, Caracas, 1981, pp. 23-24. 
 
142 Hermann González Oropeza, S.J., & Pablo Ojer, S.J., “Informe que los expertos venezolanos 
para la cuestión de límites con Guayana Británica presentan al Gobierno Nacional”, Caracas, 18 de 
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124. On 7 September 1965, Venezuela sent a diplomatic note to United 

Kingdom, which encouraged to enter into talks that affect the substance of 

the matter of the boundary between Venezuela and British Guiana: 

 

“The Venezuelan position regarding the problem is clearly established. It has 

declared not to recognize the 1899 Award as the final settlement of the dispute with 

the United Kingdom and raised to the Honorable Government of Her Majesty the 

desire to consider, with an unsuspecting spirit, the rectification of the injustice of 

which Venezuela was a victim, in an unfortunate hour that our people cannot forget, 

and a solution is reached that takes into account the legitimate interests of our 

country and those of the population of British Guiana”. 

 

125. On 1 December 1965, the Parties agreed the Agenda for the 

continuation of the ministerial talks regarding the dispute between 

Venezuela and the United Kingdom on the boundary with British Guiana, 

according to the Joint Communiqué of 7 November 1963:  

 

(a) Exchange of views on the reports of the experts on the examination of 

documents and discussion of the consequences thereof. Necessity of 

resolving the dispute. 

 

(b) Seeking satisfactory solutions to the practical settlement of the dispute 

that has arisen as a result of the Venezuelan contention that the 1899 

Award is null and void.  

 

(c) Summarizing plans for collaboration in the development of British 

Guiana. 

 

(d) Determination of the time limits for the fullfilment of the agreements that 

may be reached on the first three items. 

 

(e) Joint Communiqué on the talks. 

 

The Agenda formally recognized for first time the existence of a territorial 

dispute between United Kingdom and British Guiana for one side, and 

Venezuela by the other; and also that the Parties were willing to “seek 

satisfactory solutions for the practical settlement of the dispute” regardless 

of the conclusion they could reach on the nullity of the 1899 Award after 

considering the reports of the experts of each side. 

                                                                                                                                                                                          
marzo de 1965, in  Reclamación de la Guayana Esequiba. Documentos 1962-1981, Caracas, 1981, 
pp.29-44 
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126. On 9 December 1965, the Parties attended to the Second 

Conference of London, and quickly warned that continuing to discuss the 

first item of the Agenda would not bring them to an agreement, because 

United Kingdom and British Guiana had no major interest in a serious 

review of the evidence presented by Venezuela. 

 

The Minister of Foreign Affairs of Venezuela, Dr. Ignacio Iribarren Borges, 

objected that British experts responded so lightly to the documents and 

arguments that were presented: 

 

 The British experts limited themselves “to making some observations 

on the Preliminary Exposition prepared by the Venezuelan experts to 

present the historical documents”. 

 

 The British experts even considered that it was irrelevant to analyze 

the adulteration of maps that the United Kingdom submitted to the 

Arbitral Tribunal in 1899. 

 

 They did not take into account the official correspondence that shows 

how the British Government gave instructions to its arbitrators. 

 

 Nothing was said regarding the Venezuelan thesis that the boundary 

is the Essequibo River according to the principle of uti possidetis 

juris. 

 

 They did not refute that the diplomatic correspondence between the 

United States of America and the United Kingdom was hidden from 

Venezuela to reach to the signing of the 1896 Olney-Pauncefote 

Agreement on heads of the 1897 Arbitration Treaty. 

 

 Neither they did they gave importance to the fact that the Secretary of 

State, Richard Olney, while assured to Venezuela in 1896, that the 

1850 Agreement Treaty protected it from further British usurpations, 

agreed with United Kingdom that this issue was left to the judgment 

of the Tribunal. 

 

 They did not consider that while the Secretary of State, Richard 

Olney, guaranteed to Venezuela that the prescription rule accepted in 

the 1897 Arbitration Treaty should be understood “that the 
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occupation, as the basis of any title, should be public, in good faith, 

tacitly consented, etc”, he agreed with the United Kingdom that “it 

could be given a title by prescription, through an occupation after 

1850, carried out by British settlers unauthorized by the British 

government itself and against public and uninterrupted Venezuelan 

protests”. 

 

 They did not analyze that the United States and the United Kingdom 

agreed that no Venezuelan jurist should be part of the Arbitral 

Tribunal. 

 

 They did not consider that Venezuela was “coerced” and subjected to 

“undue great pressure” in order to accept the 1897 Arbitration Treaty 

and 1899 Award. 

 

 The British experts did not refute overwhelming evidence such the 

diary of R.J. Block, the minute of the British officer of the Colonial 

Office Charles Alexander Harris, the Memorandum of Severo Mallet 

Prevost to Professor George Lincoln Burr and his posthumous 

Memorandum, among other documents. 

 

 The British experts went so far as to affirm in their report that 

because “it was typical of the international proceedings of that time, 

the extortion exerted by the President of the Arbitral Tribunal, 

Friedrich de Martens, on the arbitrators is not reprehensible”143. 

 

So the Parties moved on to the second item, as it was about “seeking 

satisfactory solutions for the practical settlement of the dispute”. 

When was questioned on this regard, the Minister Ignacio Iribarren Borges 

proposed as a satisfactory solution the total devolution of the territory of the 

Guayana Esequiba that belongs to Venezuela by historical rights and legal 

titles, adding his willingness to thoroughly discuss any other proposal.  

The Secretary of State for Foreign and Commonwealth Affairs of the United 

Kingdom, Michael Stewart, rejected the Venezuelan proposal and then 

proposed as satisfactory solutions:  

                                                             
143 Ministerio de Relaciones Exteriores de Venezuela, Reclamación de la Guayana Esequiba. 
Gestión de la Cancillería, Documento E-4, Caracas, Marzo de 1966 
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(a) that Venezuela abandoned its territorial claim as “an act of great 

courage”, or at least,  

(b) to postpone it while Guyana consolidated itself as a State and, with this 

purpose, focus on the consideration of the specific plans of cooperation for 

development for British Guiana; or  

(c) appeal to the United Nations. 

The Minister of Foreign Affairs of Venezuela, Dr. Ignacio Iribarren Borges, 

declined these British proposals. The Second Conference of London was 

precisely to resolve the political dispute. Then he submitted a new proposal 

of Venezuela:  

(a) the recognition of the sovereignty of Venezuela over the disputed 

territory and a joint administration for a period to be agreed –for example, 

ten years, with obligations of both countries, but in a greater proportion for 

Venezuela–, in order to promote its development; and,  

(b) the cooperation of Venezuela in the development of British Guiana.  

These proposals of Venezuela were also declined, because it was 

considered a variant of the first one. But while the Prime Minister of British 

Guiana, Forbes Burnham, rejected it, the Secretary Michael Stewart 

recognized that were “interesting and original”.  

The Minister of Foreign Affairs of Venezuela, Dr. Ignacio Iribarren Borges, 

made a new proposal, namely the appointment of a Mixed Commission “to 

resolve the dispute between Venezuela and the United Kingdom on the 

territorial issue between Venezuela and British Guiana”. It consisted of three 

representatives from each Party, whose work was to begin no later than 20 

January 1966. The mandate of the Commission would include: resolving the 

territorial dispute; formulating collaboration plans for the development of the 

Guayana Esequiba and British Guiana, and; executing development plans 

according to technical studies. If by 15 May 1966, the Mixed Commission 

had not reached a full agreement or any agreement, the Parties would 

choose a mediator in a term not exceeding three months that should 

present, in a reasonable time, conciliation solutions on the dispute. If the 

three-month period should expire, and the Parties had not agreed on the 

appointment of the mediator, or if they had not been able to propose 

conciliatory solutions within a reasonable period of time, then an 

international arbitration would be used to decide on the dispute. In that case, 

a treaty establishing the basis, conditions and rules for arbitration should be 
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negotiated by the Parties within 18 months following 1 January 1966; that is 

to say, 1 July 1967.  

So, this proposal of Venezuela included three stages:  

(a) a Mixed Commission;  

 

(b) Mediation; and 

 

(c)  Arbitration, whose basis, conditions and rules should be negotiated by 

the Parties.  

 

The next day, 10 December 1965, Minister Ignacio Iribarren Borges talked 

about the arbitration as “a final decision, which is submitted to a totally 

neutral entity with the power to decide” and to Venezuelan desire to 

cooperate in the development of the future neighbour country. This 

statement of the Minister Ignacio Iribarren Borges shows clearly that the 

issue to be submitted to arbitration is not the validity or nullity of the 1899 

Award, but the territorial dispute.  

The Minister of Foreign Affairs of Venezuela, Dr. Ignacio Iribarren Borges, 

also warns that Venezuela has attended to the Second Conference of 

London to discuss and try to find a solution to the existing territorial dispute 

on the boundary with British Guiana. That is clearly expressed in the 

Agenda agreed by the Parties. The second item provides that a satisfactory 

solution must be found for the practical settlement of the dispute. So, he 

considered it absurd to expect that Venezuela had went to that conference 

to ratify the antagonistic positions of the Parties on the validity or nullity of 

the 1899 Award. They were to London, he said, to seek a solution to the 

existing territorial problem. Concomitantly, he also rejected the desirability of 

returning to the United Nations, because the conversations between the 

Parties arose in that instance. The United Nations will not solve the problem; 

it will exhort to the Parties to talk again, which is what they were doing in 

London and must continue doing until they find a solution.  

Before elaborating on his latest proposal, the Minister Ignacio Iribarren 

Borges warned that there were two separate problems that have been 

united in a solution: one is the political problem between Venezuela and the 

United Kingdom for the occupation of its territory, that is to say, Guayana 

Esequiba; another is the problem of the development of British Guiana, 

whose responsibility lies with the United Kingdom as a colonial power. 
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127. On 10 December 1965, the Parties signed a new Joint Communiqué 

where they noted:   

 

 In accordance with the terms agreed in the Joint Communiqué of 7 

November 1963, conversations have been held in London, on the 

basis of the agreed Agenda. 

 

 In addition to considering the reports of the experts on the 

documentary material relating to the 1899 Award, the Ministers 

discussed ways and procedures to end the dispute that threatens to 

break the traditionally amicable relations between Venezuela, on the 

one hand, and the United Kingdom and British Guiana, on the other.  

 

 Ideas and proposals were exchanged for a practical settlement of the 

dispute. It was agreed that some of them should be submitted for 

further consideration and that Ministers should continue the present 

discussions during the week beginning on 13 February 1966, in 

Geneva, in order to consider such proposals, as well as others that 

could be suggested in agreement with the aforementioned Agenda. 

Since neither Party has been able to accept the conclusions of the 

experts designated by the other, the first item will not be considered. 

 

128. On 16 February 1966, the Parties attended to the Conference of 

Geneva. The debate about validity or nullity of 1899 Award was excluded 

from the negotiation, which was focused on reaching a practical and 

satisfactory settlement of the dispute. 

 

At the opening of the first session, the Minister of Foreign Affairs of 

Venezuela, Dr. Ignacio Iribarren Borges, raised again the claim of 

Venezuela to Guayana Esequiba, a territory usurped by United Kingdom, in 

terms of justice. Venezuela honestly and enthusiastically supported the 

prompt Independence of the colony of British Guiana, however, it could not 

admit that the territorial limits of the new State was established at the 

expense of Venezuelan rights as a result of a decision that constituted a 

mockery of the arbitration procedure and a disdain for the principles of 

International Law. The Minister Iribarren Borges underlined that Venezuela 

submitted in the Second Conference of London “ways and procedures to put 

an end to the controversy”, and invited to the Secretary of State for Foreign 

and Commonwealth Affairs of the United Kingdom, Michael Stewart, to 

adopt a position on such proposals or to present a concrete and structured 

proposal applicable to the case. He also recalled that in London the 
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Secretary Stewart limited himself to outlining the principles, on which the 

1959 Antarctic Treaty was based, a case with substantial differences with 

that presented by the Venezuelan claim on the Guayana Esequiba.  

 

The Secretary of State for Foreign and Commonwealth Affairs of the United 

Kingdom, Michael Stewart, made a proposal limited to the examination of 

the joint economic development of British Guiana, avoiding the territorial 

dispute that justified the presence of the delegation of Venezuela in Geneva. 

The Conference had been convened to seek practical solutions to the 

territorial controversy and, consequently, the British proposal was 

considered by Venezuela unacceptable.  

 

A recess was agreed to reach, through informal talks between Ministers, 

some agreement. Before attending this meeting, Minister Ignacio Iribarren 

Borges explained to the Venezuelan delegation the items he considered 

fundamental:  

 

(a) that the dispute should have a form of “final solution” which was a new 

arbitration after an agreed period of time; and  

 

(b) a special regime for the development of Guayana Esequiba.  

 

(c) a Mixed Commission would come to clarify the details, which would be 

submitted to a further high-level meeting.  

 

United Kingdom and British Guiana replied that they could not accept it 

“because it would be to agree that the 1899 Award does not exist”.  

 

The travaux préparatoires of the 1966 Geneva Agreement shows that 

Venezuela wanted to settle the territorial dispute by resorting to arbitration if 

a practical settlement was not reached within a Mixed Commission or other 

diplomatic means, such as mediation, the duration of which was to be 

limited in order to avoid its lasting indefinitely. These points were 

incorporated in the Venezuelan counter-proposals, always encountering the 

opposition of United Kingdom and British Guiana. The object of the 

arbitration that the Minister Iribarren Borges proposed as a final solution 

becomes even more evident when he observed: “there can be another 

solution other than arbitration: they could agree to make a division of the 

territory”.  
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Minister Ignacio Iribarren Borges proposed a working paper that, ended up 

becoming the first Venezuelan counter-proposal. A Mixed Commission 

would be appointed for:  

 

(a) Seeking solutions for the practical settlement of the dispute, including a 

frozen period for other possible pending issues;  

 

(b) Considering a form of special regime of the territory in order to develop it 

jointly;  

 

(c) Collaborative schemes with British Guiana;  

 

(d) Agree the basis for arbitration in the case that the search for solutions 

referred to in the first point was not achieved; and,  

 

(e) Set a deadline for the Mixed Commission to report to Governments.  

 

The Minister Iribarren Borges went with this working paper to talk privately 

with the Secretary Michael Stewart and Prime Minister of British Guiana, 

Forbes Burnham. The other Parties, but in particular Forbes Burnham, did 

not accept items (b), (c) and (d), but included in item (a) the  examination of 

peaceful means of settling disputes in accordance with International Law. 

On item (e), the Venezuelan Minister had proposed a period of six months 

for the report of the Mixed Commission, while the Secretary Stewart and 

Primer Minister Burnham considered that it should be thought of “in terms of 

years”. Minister Iribarren Borges was of the view that the issue should not 

be given the impression of being postponed indefinitely, suggesting a first 

report and then a final report.  

In short, the British-Guyanese counterproposal was appointing a Mixed 

Commission whose purpose was to seek satisfactory solutions for the 

practical settlement of the controversy arising from the Venezuelan 

contention that the 1899 Award is null and void, including consideration of its 

peaceful settlement in accordance with International Law.  

Although this counterproposal seemed to assume a dilatory policy, it was 

also an advance on the initial British-Guyanese immobile position allowing to 

break out of the deadlock. Now there were talks about of a Mixed 

Commission to examine the territorial controversy, including the possibility of 

a new arbitration. 
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129. The Statement of the Minister of Foreign Affairs, Dr. Ignacio Iribarren 

Borges, to the then National Congress of Venezuela, on 17 March 1966, 

with the purpose of obtain the ratification of 1966 Geneva Agreement, 

confirmed that United Kingdom and British Guiana rejected any explicit 

mention of arbitration as last means to resolve the controversy as 

Venezuela proposed through Minister of Foreign Affairs, Dr. Ignacio 

Iribarren Borges at the Second Conference of London on December 1965: 

 

“In compliance with said agenda we travelled to London to discuss the current issue 

and try to seek a satisfactory solution with the Minister of Foreign Affairs for Great 

Britain, the Hon. Michael Stewart and the Prime Minister of British Guiana, the Hon. 

Forbes Burnham. Our meetings were held on 9 and 10 December 1965. 

During the first session I presented the view of the Venezuelan Government on the 

British Experts report [...] 

I listed some of the flaws in its content and form, concluding: 

‘Far from persuading my Government that its claim lacks basis, the report of the 

British experts has convinced us of the unshakeable firmness of its position’. 

And then I concluded: ‘The Government of Venezuelan is convinced that the 

satisfactory solution to the border issue with British Guiana consists in returning the 

Territory that legally belongs to her. Consequently, we consider that the marking of 

the legitimate borderline must be agreed upon between Venezuela and British 

Guiana’. 

I will not list each of the points from the discussion that arose as a result of the 

British rejection of the first proposal of Venezuela, which was countered by a 

proposal that Venezuela should, in an ‘act of statesmanship and courage’, 

renounce its claim. I then formulated a second Venezuelan proposal whereby over 

a period of time there could be a joint administration of the territory claimed by 

Venezuela, respective claims, so long as our sovereignty over the territory was 

recognized. This proposal was also rejected. Finally, in an attempt to seek a 

respectable solution to this problem I put forward a third Venezuelan proposal that 

would lead to the solution for the borderline issue in three consecutive stages, each 

with their respective timeframe, with the requirement that there had to be an end to 

the process: a) a Mixed Commission b) Mediation c) International Arbitration.  

This last proposal found the strongest resistance from Great Britain and British 

Guiana which persisted in maintaining the validity of the Award of 1899 and 

rejected the existence of a territorial dispute between Venezuela and United 

Kingdom over the frontier with British Guiana. 

The British counterproposal was limited to reproducing some ideas from Article IV 

of the Antarctic Treaty which applied to our matter would encourage economic 

development on both sides of the line of the Award while the two neighbouring 

countries agreed not to pressure each other for 30 years in their respective claims. 

At the same time, they insisted in that there was no other solution but to take the 

question back to the United Nations and inform it of the result of the examination of 

the documents. 

After studying that proposal, the Venezuelan delegation unanimously agreed to 

reject it. Once the debate was reopened I said taking this matter to the United 

Nations again would have the same result as before as they could not do anything 
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but urge the concerned Parties to resume discussions as we had been doing all 

along. With respect to the Antarctic Treaty I declared: 

‘I find no connection between the case of the Antarctic and our issue with United 

Kingdom. The Antarctic is not part of the national or territorial unity of several 

signatory States of that Treaty as is the case with Great Britain. Instead, 

Venezuela’s problem with United Kingdom over British Guiana relates to a Territory 

which is part of Venezuelan Territory. It is located on the very border of British 

Guiana with Venezuela, it is not an overseas territory. Therefore, this issue cannot 

be solved through the Antarctic Treaty; it is an issue which if left unsolved will 

continue to cause frictions between Venezuela, Great Britain and British Guiana’. 

I noted that Venezuela could not accept any attempts to circumvent this legal-

political borderline issue to treat it just as an economic problem derived from the 

underdevelopment of the Guayana Esequiba, for which Great Britain was 

specifically responsible. The position of Venezuela was made clear in the following: 

‘To conclude I would like to make it very clear that Venezuela has come to this 

conference with the best intentions, confirmed by the proposals we have 

formulated, specially the one from yesterday. That good will of Venezuela must not 

be confused with weakness or doubt over its firm position. Venezuela will continue 

claiming with all firmness the Venezuelan Territory which reaches out to the 

Essequibo River. Our country does not accept any acts or decisions that led to 

dispossession”144. 

 

130. Guyana quotes in its Memorial on Jurisdiction, a fragment of the 

paragraph 8 of the Note Verbale from the Secretary of State for Foreign and 

Commonwealth Affairs of the United Kingdom, Michael Stewart, to United 

Kingdom Ambassador to Venezuela, Anthony Lincoln, on 25 February 1966, 

where he exposed his general interpretation about the 1966 Geneva 

Agreement. But we consider important to expose all this paragragh: 

 

“Legally, the Geneva Agreement has not prejudiced the position of either side: we 

and the Guyanese continue to regard the 1899 Award as valid, while in Venezuelan 

eyes it is null and void. Politically, it is an honourable compromise. Venezuela can 

now look forward to a definitive settlement of the controversy some time in 1970s. 

British Guiana is not committed to any particular way of settlement provided under 

Article 33; and meanwhile the threat to some two-thirds of her territory posed by the 

Venezuelan claim has been dispelled. I hope that the Mixed Commission will not 

simply be a time-wasting device and that will carry out a constructive work, not 

necessarily confined to the political field. If it does, the Agreement will have paved 

                                                             
144 Ministerio de Relaciones Exteriores, “Exposición al Congreso Nacional del Doctor Ignacio 

Iribarren Borges, Ministro de Relaciones Exteriores, sobre el Acuerdo de Ginebra el día 17 de 

marzo de 1966. Ley Aprobatoria del Acuerdo de Ginebra”, in Reclamación de la Guayana 

Esequiba. Documentos 1962-1981, Caracas, 1981, pp. 86-89. “Statement by Dr. Ignacio Iribarren 

Borges, Minister of Foreign Affairs of Venezuela to the Venezuelan National Congress on the 

Geneva Agreement on 17 March 1966”, in Memorial of Guyana, Vol II., Annex 33, pp. 9-10 

(underline added). 
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the way for a friendly and lasting relationship between Venezuela and Guyana. As 

for the United Kingdom, I trust that the Agreement will have averted the grave 

damage to which our large interests in Venezuela would have been exposed if the 

Geneva meeting have ended in deadlock”145. 

 

Beyond the interpretation of the Secretary Michael Stewart, the 1966 

Geneva Agreement cleary states that the contoversy is “over the frontier” in 

the Title and Preamble, and the Article I established a Mixed Commission 

with the “task of seeking satisfactory solutions for the practical settlement of 

the controversy” over the frontier “which has arisen as the result” of 

Venezuelan contention that 1899 Award is null and void. So, the redaction is 

intelligible, it is a territorial controversy.  

 

If the controversy would be about the nullity of 1899 Award, the three 

countries would not have signed a treaty to seek “satisfactory solutions for 

the practical settlement” and Secretary Michael Stewart would not have 

spoke about “the threat of two-thirds” (in fact, one-fifth of Venezuelan 

territory usurped by the British Empire) of the then British Guiana posed by 

the Venezuela claim. In other hand, an award is valid and binding upon the 

Parties as res judicata, or it is not, it has not middle ground or satisfatory 

solutions; the dispute is about the frontier, and 1966 Geneva Agreement put 

aside the 1899 Award. 

 

Moreover, it is interesting some things that Secretary Michael Stewart said 

in the paragraph 5 and 6 of this Note Verbal, and specifically (and in line 

with the Statement of Minister Ignacio Iribarren Borges), that Prime Minister 

Forbes Burnham opossed vigorously to any explicit mention to the Court in 

the 1966 Geneva Agreement::  

 

“At the informal meetings which followed discussion centred on the idea of Mixed 

Commission first put forward by Dr. Iribarren in London last December. The 

Venezuelans wished to use this Commission as an avenue leading ultimately to 

settlement of the controversy either by fresh arbitration or by mediation. Towards 

the end of the day we seemed to be heading for deadlock. As a way out I 

suggested to Mr. Burnham that there should be agreement to refer the controversy, 

after a period of years, to the International Court of Justice, but he argued 

vigorously against this [...] I decided to modify the proposed recourse to the United 

Nations by suggesting that if the Mixed Commission could not settle the 

controversy, in the first instance the two Governments should seek to agree among 

themselves which of the means of settling disputes peacefully under Article 33 of 

the United Nations Charter should be to applied to this controversy, and, failing 

                                                             
145 Memorial of Guyana, Vol I., para. 2.42. The complete text in Memorial of Guyana, Vol II., Annex 
32, para. 8 (underline added). 
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agreement, the United Nations should be asked to choose the means for them. 

When I put the Article 33 proposal to the Venezuelan Foreign Minister at our 

session after dinner, he asked to consider it overnight before giving me his reply [...] 

In the formula finally agreed in Article IV of the Agreement (‘an appropriate 

international organ’, or, failing that, the Secretary General of the United Nations) we 

suggested the first and the Venezuelans the second alternative. My suggested term 

for the Mixed Commission the previous evening had been teen years: this was 

reduced by bargaining to four (...) The Venezuelans was anxious to avoid any 

freezing clause followed closely the wording of the Article IV of Antartic Treaty. In 

the end, however, Article V of the Geneva Agreement, while superficially different, 

is the same in substance. The Venezuelans also tried hard to get the Preamble to 

the Agreement to reflect their fundamental position: first, that we were discussing 

the substantive issue of the frontier and not merely the validity of the 1899 Award, 

and secondly, that this had been the basis for our talks both in London and in 

Geneva. With some difficulty I persuaded the Venezuelan Foreign Minister to 

accept a commitment wording which reflected the known positions of both sides”146. 

 

131. Guyana partially quotes, at its convenience, the Statement of the 

Minister of Foreign Affairs, Dr. Ignacio Iribarren Borges, to the then National 

Congress of Venezuela, on 17 March 1966, with the purpose of obtain the 

ratification of 1966 Geneva Agreement. But in his Statement, Dr. Iribarren 

Borges underlined that the correct interpretation of the 1966 Geneva 

Agreement, as occurs with all treaties, shall be in good faith in accordance 

with the ordinary meaning to be given to the terms of the treaty in their 

context, including its Preamble; and he also underlined that United Kingdom 

and British Guiana made a strong resistance at the Conference of Geneva 

to include any mention in the Article IV (2) to the judicial settlement by the 

Court in order to choose the means of settlement as biding decision if the 

Parties failed to agree one, and they also rejected any mention to 

adjudicative methods as arbitration to resolve the territorial dispute itself: 

 

“After some informal discussions, our Delegation chose to leave a proposal on the 

table similar to that third formula which had been rejected in London, adding to it 

recourse to the International Court of Justice. 
The Delegations of Great Britain and British Guiana, after studying in detail the 

proposal, and even though they were receptive to it by the end, objected to the 

specific mention of recourse to arbitration and to the International Court of Justice. 

The objection was bypassed by replacing that specific mention by referring to 

Article 33 of the United Nations Charter which includes those two procedures, that 

is arbitration and recourse to the International Court of Justice, and the possibility of 

achieving an agreement was again on the table. It was on the basis of this 

Venezuelan proposal that the Geneva Agreement was reached. Far from this being 

an imposition, as has been maliciously said, or a British ploy which surprised the 

                                                             
146 Memorial of Guyana, Vol II., Annex 32, para. 5. and para. 6. 
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naivety of the Venezuelan Delegation, it is based on a Venezuelan proposal which 

was once rejected in London and has now been accepted in Geneva. 

Evidently, the Geneva Agreement does not constitute the perfect solution for the 

issue which is can be none other than the return of its territory back to Venezuela. 

We did not go to the city of Lac Léman to dictate the conditions of our adversary’s 

surrender by placing on the scales the weight of a victorious bellicose sword. We 

attended the meeting in pursuit of a satisfactory solution to this difficult territorial 

issue. As a result of diplomatic dialogue and not from the monologue of victors, the 

Geneva Agreement means a new situation for the extreme positions from those 

demanding the return of the stolen territory by virtue of a null Award and those who 

harboured no doubts about their sovereignty over the territory and were not willing 

to take this matter to any tribunal [...] 
To understanding it properly, the Geneva Agreement must be considered as a 

whole. Albeit containing substantive and procedural provisions, each one of them 

forms part of the general idea underlying the instrument.  

First and foremost, it must be made clear that it is an Agreement concluded 

between two Sovereign States namely the Republic of Venezuela and the United 

Kingdom of Great Britain and Northern Ireland, the latter in consultation with the 

Government of British Guiana [...] 

We must remember that over the course of all these conversations and diplomatic 

action which culminated in the Geneva Agreement, British Guiana has always been 

present [...] 

In line with its anticolonial position, Venezuela has always favoured the participation 

of British Guiana since the opposite would be the same as admitting that Great 

Britain as a colonialist power can solve serious matters of its colony without the 

participation of such colony [...] 

The last part of the Preamble explicitly establishes that in order to resolve the 

controversy between Venezuela and Great Britain over the border with British 

Guiana, an agreement has been reached in the following articles. It is an explicit 

acknowledgement of the issue between Venezuela and Great Britain over the 

borderline with British Guiana which is ratified in Article I of the Agreement. 

Article I foresees the creation of a Mixed Commission with the purpose of seeking 

satisfactory solutions for the practical settlement of the controversy ‘which has 

arisen as the result of the Venezuelan contention that the Arbitral Award of 1899 

about the frontier between British Guiana and Venezuela is null and void’ [...] 

Article IV of the Geneva Agreement provides the following: 

A) The only role entrusted to the Secretary General of the United Nations is to point 

to the Parties the means of peaceful settlement of disputes means provided in 

Article 33 of the U.N. Charter, for them to use it. 

B) The means are the following: negotiation, investigation, mediation, conciliation, 

arbitration, judicial settlement and recourse to regional organs or agreements. 

These are explicitly the procedures to be used up until the issue is solved or until 

these are depleted. 

I must place it on the record that in the last discussions of the Geneva Agreement 

the British suggested entrusting the General Assembly of the United Nations to 

choose the means for a solution comprised in Article 33 of the Charter. 

This proposal was discarded by Venezuela due to the following reasons: 

1. Because it was not suitable to submit the specific role of choosing the means for 

the solution to an eminently political and deliberative body as is the General 
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Assembly of the United Nations. This procedure could lead to disproportionate 

delays since the introduction of outside political elements would be easy in what is 

a simple function of choosing the means of settlement; 

2. Because the General Assembly of the United Nations only meets for ordinary 

sessions once a year, during a period of roughly three months, to deal with 

previously indicated matters in the Agenda and in extraordinary sessions by request 

of the majority of the members of the United Nations. 

These reasons were presented by Venezuela and further suggested entrusting the 

International Court of Justice with the role of choosing the means of solution as a 

permanent body and exempt of the inconveniences mentioned above. Since this 

proposal was rejected by the British, Venezuela then suggested giving this role to 

the Secretary General of the United Nations. 

In conclusion, due to the Venezuelan objections accepted by Great Britain, there 

exists an unequivocal interpretation that the only person participating in the 

selection of the means of solution will be the Secretary General of the United 

Nations and not the Assembly. 

Last, and in compliance with Article 4, if no satisfactory solution for Venezuela is 

reached, the Award of 1899 should be revised through arbitration or a judicial 

recourse”147. 

 

B. The 1966 Geneva Agreement reopened the Dispute  

 

132. The 1966 Geneva Agreement was signed on 17 February 1966. The 

Minister of Foreign Affairs of Venezuela, Dr. Ignacio Iribarren Borges, the 

Secretary of State for Foreign and Commonwealth Affairs of the United 

Kingdom, Michael Stewart, and Primer Minister of British Guiana, Forbes 

Burnham, issued a Joint Communiqué: 

 

“It was proceeded to exchange ideas and proposals for the practical settlement of 
pending problems [...] 
As a result of the deliberations, an agreement was signed, which provisions will 
allow us to reach a definitive solution to these problems. 
The Governments have agreed to raise the text of the agreement to the knowledge 
of the U.N. Secretary-General. 
The Agreement has been welcomed by the Ministers of the three Governments 

since it provides the means to resolve the dispute that threatened to harm the 

relations between two neighbours and contains a basis of good will for future 

cooperation between Venezuela and British Guiana”. 

 

                                                             
147 Ministerio de Relaciones Exteriores, “Exposición al Congreso Nacional del Doctor Ignacio 

Iribarren Borges, Ministro de Relaciones Exteriores, sobre el Acuerdo de Ginebra el día 17 de 
marzo de 1966. Ley Aprobatoria del Acuerdo de Ginebra”, in Reclamación de la Guayana 
Esequiba. Documentos 1962-1981, Caracas, 1981, pp. 92-98. “Statement by Dr. Ignacio Iribarren 
Borges, Minister of Foreign Affairs of Venezuela to the Venezuelan National Congress on the 
Geneva Agreement on 17 March 1966”, in Memorial of Guyana, Vol. II., Annex 33, pp.13-17. 
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133. With the 1966 Geneva Agreement, United Kingdom and Bristish 

Guiana, accepted the contention of Venezuela about the nullity of 1899 

Award, which hereinafter is no more res judicata, and as corollary, 

recognized the existence of a controversy over the frontier with Venezuela 

(the same Title of the 1966 Geneva Agreement states it). 

 

So, a new and promising chapter began in order to resolve the territorial 

controversy over the disputed region of Guayana Esequiba, allowing left 

behind the painful wound of the null and void 1899 Award. However, let’s 

quote the opinion of a prominent opponent of 1966 Geneva Agreement, the 

founder of PPP and former President of Guyana, Cheddi Jagan, one of the 

Founding Fathers of Guyana, in his book The West on Trial. The Fight for 

Guyana’s Freedom:  

 

“Recognition was thus given to the spurious Venezuelan territorial claim, and what 

was a closed case since 1899 was re-opened”148.  

 

134. The 1966 Geneva Agreement is a pactum de contrahendo, a trilateral 

treaty which advocates for a cooperative relationship among the Parties, 

establishes a mutual obligation to negotiate in good faith with the aim of 

concluding a final agreement to resolve amicably the controversy over the 

Guayana Esequiba in the long-term, instituted a procedure for the the 

peaceful settlement of the dispute over the Guayana Esequiba, and freezing 

new claims:  

 

(a) recognized the existence of a controversy “over the frontier” (Title; fifth 

paragraph of Preamble; and Article I). 

 

(b) manifested that the “closer cooperation” between Venezuela and British 

Guiana “could bring benefit to the both countries”, giving the tacit 

recognition of Venezuela to the forthcoming Independence of Guyana 

(third paragraph of Preamble);  

 

(c) expressed the conviction that the pending dispute “between United 

Kingdom and British Guiana on the one hand and Venezuela on the 

other would prejudice the furtherhance of such cooperation” and “should 

therefore be amicably resolved in a manner acceptable to both Parties” 

(fourth paragraph of Preamble);  

 

                                                             
148 Cheddi Jagan, The West on Trial.The fight for Guyana’s Freedom, Seven Seas, Berlin, 1980, p. 
395 (underline added). 
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(d) provided for the creation of a Mixed Commission “with the task of 

seeking satisfactory solutions for the practical settlement of the 

controversy” in Article I and established a procedure to be followed in the 

event that, once elapsed a four-year term of the Mixed Commission 

“should not have arrived at a full agreement for the solution of the 

controversy” in Article IV. If the Parties should not have reached an 

agreement regarding the choice of one of the means from those 

provided for in Article 33 of the U.N. Charter in three months, “they shall 

refer the decision as to the means of settlement to an appropriate 

international organ upon which they both agree or, failing in agreement 

on this point”, to the U.N. Secretary-General according with the Article IV 

(2). If the means chosen from those provided for in Article 33 of the U.N. 

Charter, do not lead to a solution, “the said organ, or as the case may 

be” the U.N. Secretary-General should choose “another of the means 

stipulated in Article 33 (…) and so on until the controversy has been 

resolved or until all the means of peaceful settlement there contemplated 

have been exhausted” according with the same Article IV (2) (emphasis 

added);  

 

(e) in order to “facilitate the greatest possible measure of cooperation and 

mutual understanding”, it stated in Article V (1) that “nothing contained in 

this Agreement shall be interpreted as a renunciation or diminution by 

the United Kingdom, British Guiana or Venezuela of any basis of claim to 

territorial sovereignty in the territories of Venezuela or British Guiana, or 

of any previously asserted rights of or claims to such territorial 

sovereignty, or as prejudicing their position as regards their recognition 

or non-recognition of a right of, claim or basis of claim by any of them to 

such territorial sovereignty”; 

 

(f) established the irrelevance of any act or activity carried out during the 

validity of the Agreement as a basis for or against the claim to territorial 

sovereignty or to create sovereign rights in Article V (2); and also froze 

other territorial claims: “No new claim, or enlargement of an existing 

claim, to territorial sovereignty shall be asserted while the present Treaty 

is in force”; 

 

(g) established the trilateral character of the treaty in Article VIII: “Upon the 

attainment of independence by British Guiana, the Government of 

Guyana shall thereafter be a party to this Agreement, in addition to the 

Government of the United Kingdom of Great Britain and Northern Ire 

land and the Government of Venezuela”, and; 
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(h) did not established any provisions about the termination of, modification 

of, denunciation of or withdrawal from, the treaty. 

 

So, the 1966 Geneva Agreement clearly affirming a general obligation to 

settle the dispute by peaceful means; but the dispute settlement procedure 

is essentially optional and based on mutual consent. The Parties were 

careful to maintain the control of the process, because this territorial 

controversy is part of their vital interests. 

 

135. The 1966 Geneva Agreement is a sui generis contractual treaty, 

which gave a previous recognition to the independence of Guyana and a full 

recognition of the dispute over the Guayana Esequiba, which should be 

amicably resolved in a mutual acceptable manner. The Minister of Foreign 

Affairs of Venezuela, Dr. Ignacio Iribarren Borges, was very clear about the 

Venezuelan claim over the Guayana Esequiba in no way means that was 

placing obstacles in the forthcoming Independence of the British Guiana. 

The right to self-determination of British Guiana under paragraph 2 and the 

right to preserve the national unity and territorial integrity of Venezuela 

under paragraph 6 of the U.N. General Assembly Resolution 1514 (XV) of 

14 December 1960 are the same, since they are inalienable. 

 

For that reason, from the perspective of legal doctrine, and beyond the 

conventional view pointed out above, the 1966 Geneva Agreement also 

could be understood as a sui generis territorial arrangement called “status 

treaty”149.  

 

A “status treaty” requires: (i) reference made to a certain territory, (ii) the 

intention of the Parties to make a territorial arrangement that serves to some 

States or to the general interest of the International Community, (iii) 

territorial competence of the Parties to the treaty with regard to the subject-

matter, which third States do not have, and, (iv) the intention of the territorial 

arrangement and the territorial competences of the Parties which confer to 

them a special legal capacity, create a general erga omnes status, (v) The 

revocation of the arrangement can be only effected with the agreement of all 

Parties which consented to it and which have substantial interest in its 

                                                             
149 Eckart Klein, Statusverträge im Völkerrecht, Springer, 1980; see also G. Dahm, Völkerrecht, Vol. 
I, 1959, pp. 22-25. 
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functioning. Such “status treaty” have the potential to create a objective 

régime150. 

 

The 1966 Geneva Agreement meets the stringent conditions of a “status 

treaty”, because defined the future status of British Guiana as independent 

State with a partially contested territory (that is to say, Guyana), and the 

status of the Guayana Esequiba as the aforemention disputed territory, 

which was the result of the Venezuelan contention about the nullity of the 

1899 Award.  

 

The Parties (United Kingdom, British Guiana –later Guyana, and Venezuela) 

had the intention to serve the general interest of decolonization and peace, 

at the same time that to its particular interests of resolve the dispute over 

the frontier through a procedure of peaceful settlement entirely based on the 

idea of mutual consent and partly nested in the U.N. Charter. The Parties 

had the legal capacity in the sense of having sovereign rights and 

jurisdiction (legitimate or not) over the territory concerned. Fulfilment of the 

conditions of acting in the general interest and the territorial competence of 

the Parties, created a general erga omnes status. The revocation of the 

agreement was not included in the provisions, which means can be only be 

made with the consent of all Parties. Finally, the Parties have discussed the 

possibility of concluding an environmental agreement (during the Good 

Offices process in 1998 and 2017, as set forth bellow) or a joint 

administration (during the negotiation of the 1966 Geneva Agreement and 

the 12th meeting of the Mixed Comission in Bridgetown, Barbados, on 8-10 

April 1969) of the disputed territory in different opportunities, which could 

have created a “treaty provinding for objective régime”. 

 

136. Shortly after the signing of the 1966 Geneva Agreement, the Minister 

of Foreign Affairs of Venezuela, Dr. Ignacio Iribarren Borges, following the 

provision of the fifth paragraph of the Joint Communiqué, sent a copy of the 

                                                             
150 The literature stress the territorial character of “status treaty” and the territorial competence with 
reference to the subject-matter of the treaty by the Parties signatories of it; while “treaty provinding 
for objective regimes” is more related to the intention of the Parties to create general rights and 
obligations in the general interest in a particular region, States or territory. The treaties establishing 
the neutrality of Switzerland in 1815, Belgium in 1831, Luxembourg in 1867, the Aaland Islands in 
1921, Austria in 1955, and the Antarctic Treaty in 1959 are quite frequently cited as examples of 
“treaty provinding for objective regimes”. The Special Rapporteur, Sir Humphrey Waldock, made a 
proposal to include the “treaties providing for objective régimes” in the Vienna Convention on the 
Law of Treaties draft realized by the International Law Commission (ILC), but later, it was agreed to 
delete his draft Article 63 due to the broad criticism. Manlgosia Fitzmaurice, “Third Parties and the 
Law of Treaties”, Max Planck Yearbook of United Nations Law, 6 (1), January 2002, pp. 37-127.  
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document in a letter to the U.N. Secretary-General, U Thant, who replied on 

4 April 1966:  

 

Most Excellent Sir,  

I have the honour to acknowledge receipt of the text of the agreement signed in 

Geneva on 17 February 1966, by the Venezuelan Foreign Minister, the Foreign 

Relations Minister of the United Kingdom and the Prime Minister of British Guiana.  

I have taken note of the responsabilities that eventually which may fall to be 

discharged by the Secretary-General of the United Nations under Article IV (2) of 

the Agreement, and wish to inform you that I consider those responsabilities to be 

of such a nature that they can be appropriately discharged by the Secretary-

General of the United Nations. 

I take this opportunity to reiterate to Your Excellency my highest and most 

respectful consideration. 

(Signed) U Thant  

 

137. On 2 May 1966, the Permanent Representatives of the United 

Kingdom and Venezuela to the United Nations, Pedro Zuloaga and R.W. 

Jackling, wrote to the U.N. Secretary-General formally transmitting the text 

of the 1966 Geneva Agreement151. They noted that it had been approved by 

the National Congress of Venezuela, published in the United Kingdom as a 

White Paper, and formally approved by the House of Assembly of British 

Guiana. The letter also indicated that Venezuela and British Guiana had 

already appointed their representatives to the Mixed Commission in 

accordance to Article II. The Permanent Representatives asked for the U.N. 

Secretary-General circulated the letter and the text of the 1966 Geneva 

Agreement as a document of the General Assembly. 

 

138. With the Independence of British Guiana with the name Guyana on 

the 26 May 1966, formally became a Part of the 1966 Geneva Agreement in 

accordance with Article VIII; and Venezuela was one of the first countries to 

recognise it. Minister of Foreign Affairs of Venezuela, Dr. Ignacio Iribarren 

Borges, sent the Note of Recognition on Independence Day of Guyana, to 

its Prime Minister, Forbes Burnham: 

 

Excellency,  

I have the honour to inform Your Excellency that the Government of the Republic of 

Venezuela, considering that this 26 May 1966 has been proclaimed the 

independence of the State of Guyana, has decided, with special pleasure, to grant it 

its recognition with the reservation that is explained in this Note.  

                                                             
151 Letter from the Permanent Representatives of the United Kingdom and Venezuela to the United 

Nations to the Secretary-General of the United Nations, U.N. Doc A/6325, New York, 3 May 1966. 
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The Government of Venezuela entrusts me to express through Your Excellency its 

cordial greetings to Her Majesty Elizabeth II, and to Honourable Mr. Forbes L. 

Burnham, Prime Minister of that friendly nation.  

Under these circumstances, the Government of the Republic of Venezuela wishes 

to establish relations with the State of Guyana on the basis of common interest and 

mutual respect, and is willing to exchange diplomatic representatives with the 

Government of Your Excellency, whenever both countries deem it convenient.  

The Government of Venezuela, recognising the new independent State of Guyana, 

wishes to express the joy which overcomes all the National Community when 

witnessing the birth of a new country on American soil upon the old vestiges of 

colonialism, thus incorporating its strong and hard working inhabitants into the 

community of free nations of the world.  

According to the Agreement subscribed at Geneva, on the 17 February 1966 

between the Government of the Republic of Venezuela and the United Kingdom of 

Great Britain and Northern Ireland, this latter in consultation with the Government of 

British Guiana, and by virtue of Article VIII of the aforesaid Agreement, as of today 

the 26 May 1966, the Government of Your Excellency becomes part of the referred 

to Agreement.  

Consequently, in view of what is stipulated in Article V of the said Agreement, the 

recognition that Venezuela makes to the new State of Guyana, does not imply on 

the part of our country waiver or reduction of the claimed territorial rights, nor in any 

manner does it affect the sovereign rights which emerge from the claim risen by the 

Venezuelan contention that the so-called 1899 Paris Arbitral Award about the 

Venezuela-British Guiana boundary is null and void.  

Therefore, Venezuela recognises as territory of the new State the one which is 

located on the east of the right bank of the Essequibo River, and reiterates before 

the new State, and before the International Community, that it expressly reserves 

its rights of territorial sovereignty over all the zone located on the west bank of the 

above-mentioned river. Therefore, the Guayana Esequiba territory over which 

Venezuela expressly reserves its sovereign rights, limits on the east by the new 

State of Guyana, through the middle line of the Essequibo River, beginning from its 

source and on to its mouth in the Atlantic Ocean.  

The Government of Venezuela expresses its sincere wishes so that the exercise of 

activities of the Government of Your Excellency shall become a source of benefits 

for the sister nation.  

I make use of this opportunity to reiterate to Your Excellency the testimony of my 

highest and distinguished esteem.  

(Signed) Ignacio Iribarren Borges. 

 

139. Since its entry into force 54 years ago, the Parties have implemented 

the provisions of the 1966 Geneva Agreement, but with several stops-and-

goes. So, barely 24 years of that period, the Parties have been effectively 

dedicated to seek an agreement to resolve the dispute, with very few years 

of direct negotiations. First, between 1966 and 1970, the Mixed Commission 

established under Article I attempted, but failed, to arrive at a satisfactory 

solution to the controversy. Second, following the Protocol of Port of Spain, 

was suspended for twelve years the Article IV (1) procedure, from 1970 to 
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1982. Third, the Parties negotiated but failed to agree on one of the means 

of settlement under Article 33 of the U.N. Charter. Fourth, in 1983, the 

Parties failed to agree on an international organ to choose the means of 

settlement, and referred the decision to the U.N. Secretary-General, 

pursuant to Article IV (2). Following consultations without success for six 

and half years, and even rejecting the peculiar formula proposed by the U.N. 

Secretary-General, Javier Pérez de Cuellar, through his Under-Secretary-

General for Special Political Affairs, Diego Cordovez, the Parties agreed the 

Good Offices as means in 1989 and so comunicate this to the U.N. 

Secretary-General, who began to implement it. From 1990 to 2014, but with 

several interruptions, the successive U.N. Secretaries-General appointed 

four Good Officers to advance in the settlement of the controversy. 

 

Accordingly, the diplomatic means for pacific settlement the controversy 

over the Guayana Esequiba have not been exhausted; and have failed until 

now to resolve it, because Guyana has not negotiated in good faith the 

historical territorial controversy, in a clear violation of the principle of pacta 

sunt servanda. With some exceptions, as the bilateral negotiations between 

1976-1978 which almost settle the territorial controversy, and that was 

resumed briefly in 1985, and at the first years of the Good Offices process in 

1990s, Guyana has held most of the time, that the object and purpose of the 

1966 Geneva Agreement is the assessment of the Venezuelan claim of 

nullity of the 1899 Award, already demonstrated by Venezuela in the 

Conferences of London and Geneva, and not the territorial dispute as the 

real subject-matter of the treaty. 

 

C. The first step of the dispute settlement procedure set out in the 

1966 Geneva Agreement: Mixed Commission 1966-1970  

 

140. Pursuant to Articles I and II of the 1966 Geneva Agreement, the 

Mixed Commission was established on July 1966. Guyana appointed its two 

Representatives: Sir Donald Jackson (a former Chief Justice of British 

Guiana) and Dr. Mohamed Shahabuddeen (later, Attorney General and Vice 

President for Guyana, and Judge of the International Court of Justice). 

Venezuela appointed its two representatives: Dr. Luis Loreto (later, a Justice 

of the Supreme Court of Venezuela) and Dr. Gonzalo Garcia Bustillos (later, 

Minister of the General Secretariat of the Presidency of Venezuela and 

Ambassador). The Mixed Commission held sixteen working meetings and 

two more to prepare its the Final Report during its four-year mandate.  
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141. The start of the work of the Mixed Commission coincided with hostile 

new claim of Guyana about the Ankoko Island (in Spanish, “Isla de 

Anacoco”) on 14 October 1966, alleged a suppose “Venezuela’s occupation 

of Guyana’s eastern half of Ankoko Island” as again Guyana states in its 

unilateral Application and Memorial on Jurisdiction152. The same day, the 

Prime Minister and Minister of Foreign Affairs of Guyana, Forbes Burnham, 

broadcasted an aggressive speech against Venezuela broadcast by the 

radio, and a group of his followers violently assaulted the Venezuelan 

Consulate in Georgetown, threatened the diplomats and burned the 

Venezuelan flag153. But Guyana completely forgot to mention this violent 

affront to Venezuela in its Memorial on Jurisdiction. 

 

The Minister of Foreign Affairs of Venezuela, Dr. Ignacio Iribarren Borges, 

sent two diplomatic notes on 18 October 1966, to protest such hostile acts 

and to respond about the subject-matter:  
 

“The Anakoko is Venezuelan territory in its entirety and Venezuela has always been 

in possession of it”154. 

 

The Ankoko Island is a small portion of Venezuelan territory of about 28 

square kilometers that is located north of the confluence of the Cuyuni River 

and the Wenamu River (in Spanish, “Río Venamo”), near of the town San 

Martín de Turumbán, within the limits of the Bolívar state. This Island has 

always been recognized as Venezuelan territory and is not under 

discussion. The Ankoko Island is even outside of the territory “giving” to 

Guyana by the null and void 1899 Award. The so-called 1899 Award stated: 

“Starting from the coast at Point Playa, the line of boundary shall run in a straight 

line to the River Barima at its junction with the River Mururuma, and thence along 

the mid-stream of the latter river to its source, and from that point to the junction of 

the River Haiowa with the Amakuru, and thence along the mid-stream of the 

Amakuru to its source in the Imataka Ridge, and thence in a south-westerly 

direction along the highest ridge of the spur of the Imataka Mountains to the highest 

point of the main range of such Imataka Mountains opposite to the source of the 

Barima, and thence along the summit of the main ridge in a south-easterly direction 

                                                             
152 Application Instituting Proceedings of Guyana, para. 51; Memorial of Guyana, Vol I., para. 1.34 
and para. 2.52. 
 
153 Rafael Sureda Delgado, La Guayana Esequiba. Dos etapas en la aplicación del Acuerdo de 
Ginebra, Academia Nacional de la Historia – Universidad Central de Venezuela, Caracas, 1990, pp. 
43-59. 
 
154 Note of Response of Minister of Foreign Affairs, Dr. Ignacio Iribarren Borges, to the Prime 
Minister and Minister of Foreign Affairs of Guyana, Caracas, 18 October 1966. 
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of the Imataka Mountains to the source of the Acarabisi, and thence along the mid-

stream of the Acarabisi to the Cuyuni, and thence along the northern bank of the 

River Cuyuni westward to its junction with the Wenamu, and thence following the 

mid-stream of the Wenamu to its westernmost source...”155. 

The line of 1899 Award does not go through the middle of the Cuyuni River, 

but along the northern bank of the said River, creating with it a dry coast; in 

other words, the boundary de facto goes by the northern shore.  

Moreover, an old plane included in the the technical act of the Mixed Bitish-

Venezuela Boundary Commission signed on 1905, which Guyana called in 

its unilateral Application and its Memorial on Jurisdiction “1905 Agreement”, 

indicated a geographical position in the south of the Island, whose 

coordinates are: north latitude 6º42’40-9”; west longitude 61º08’00-7”. This 

corroborates that the Ankoko Island is not even within the line of the null and 

void 1899 Award and consequently, that issue is not under discussion in any 

case. 

It should be remembered that on 27 November 1966, in a meeting between 

the Ambassador of Venezuela to Guyana, Mr. Walter Brandt, the then 

Attorney General of Guyana, Sir Shridath Ramphal (member of the current 

legal team of Guyana before the Court), stated: “…the Government of 

Guyana considers the Geneva Agreement sensible and does not intend to 

scrap it. It will not take the Anakoko issue to the United Nations, or any other 

part outside the Mixed Commission” But, in reality, during the years that 

Mixed Commission was in being, there was no approach regarding the 

“Ankoko Island issue”.  

On 14 October 2015, exactly 49 years later, the former President of Guyana, 

David Granger, changed the position of its country, raised again this 

fictitious claim and included it in its unilateral Application before the Court on 

29 March 2018. 

142. On 9 July 1968, President of Venezuela, Raúl Leoni, issued the 

Executive Order No. 1.152 about the Territorial Sea of Venezuela in its 

Atlantic Façade, that is, the exit of Venezuela to the Atlantic Ocean from 

Delta Amacuro state that no is under discussion; and also raised for first 

time according to the evolution of the Law of the Sea, the Venezuela claim 

about the Territorial Sea along the coast of the Guayana Esequiba which 

must to be delimited when both States have resolved its controversy over 

                                                             
155 “Award regarding the Boundary between the Colony of British Guiana and the United States of 
Venezuela, decision of 3 October 1899”, Reports of International Arbitral Awards, Vol. XXVIII, p. 
338. 
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the land frontier in a manner acceptable to both Parties under 1966 Geneva 

Agreement. 

 

Furthermore, Venezuela declared for first time its legitimate objections, 

invoking Article V of Geneva Agreement, to the natural resource licenses 

unilaterally awarded by Guyana in the disputed territory. 

 

143. On 2 January 1969, just three weeks after the December 1968 rigged 

elections in Guyana, a group of large ranch owners in the Rupununi district 

at the south of Guayana Esequiba, near to the border with Brazil, and 

supported by a number of Amerindians frustrated with the proposed 

demarcation of its lands, broke out in open rebellion against the 

Government of Guyana. Venezuela maintained a neutral policy which 

followed the principle of non-intervention and the spirit of understanding on 

which is based the 1966 Geneva Agreement. But the Prime Minister Forbes 

Burnham attacked again to Venezuela in a speech by radio.  

 

On 9 January 1969, the Prime Minister of Guyana, Forbes Burnham, also 

sent a letter to the U.N. Secretary-General, U Thant, where acussed to 

Venezuela without any proof, of help to organise, equip and support the 

revolt, in order to crush it without critics. After the uprising, claims were 

made by numerous Guyanese, including some Rupununi Amerindians, that 

the security forces of Guyana had harassed, and even killed, a large 

number of Amerindians in putting down the revolt and in their subsequent 

“mopping up” operations, which continued weeks after the revolt ended. 

Actually, many members of the rebellion and Amerindians in general were 

so fearful of the Guyana Defence Force (GDF), that they fled over the 

border to seek refuge in Brazil and Venezuela.  

 

144. On 18 June 1970, the Final Report was signed and submitted to the 

respective Governments. The Final Report had only three pages, which 

admitted that the Mixed Commission failed to find any satisfactory solutions 

for the practical settlement of the controversy over the frontier.  

 

Guyana did not negotiate in good faith, and insisted that the mandate of the 

Mixed Commission was to find a “practical solutions” to the “legal question” 

of the contention of nullity of Venezuela to the 1899 Award. Venezuela 

underlined that the task of the Mixed Commission according with Article I 

was to seek a “satisfactory solutions for the practical settlement of the 

controversy over the frontier” and required to consider a rectification of the 

border with equity. And when Guyana declined to proceed in that way, 
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Venezuela then sought to circumvent the impasse by putting forward 

proposals for the “joint development” of the disputed territory of Guayana 

Esequiba. In other attempt to break the deadlock, Venezuela proposed that 

the claim over the Guayana Esequiba should be settled by arbitration under 

the principle of ex aequo et bono. It was further contended that if Guyana 

had agreed to this proposal, Venezuela would have regard settled the 

dispute and would have formally undertaken at the General Assembly of 

Organization of American States on June 1979 to propose and support the 

entry of Guyana into the hemispheric organisation. Guyana also rejected it. 

 

The Memorandum of the Venezuelan Representatives stressed that Guyana 

did not negotiate in good faith in compliance with the 1966 Geneva 

Agreement : 

 

“It is not that a satisfactory solution has not been found for the practical settlement of 

the controversy but, that despite the Venezuelan efforts, the search for a solution was 

not even attempted”. 

 

D. Protocol of Port of Spain (suspension of Article IV of the 1966 

Geneva Agreement) and bilateral negotiations: 1970-1982 

 

145. Following the failure of the Mixed Commission, Article IV of the 1966 

Geneva Agreement provided that the controversy was to be referred to the 

Governments of Guyana and Venezuela, to “choose one of the means of 

peaceful settlement provided in Article 33 of the Charter of the United 

Nations”. It soon became clear, however, that they were unable to agree. 

Venezuela, for its part, was worried by the regrettable, but undeniable fact of 

the deterioration of the bilateral relations, and considered that “it was difficult 

if not impossible for the mechanism of the Geneva Agreement to fulfill its 

function of seeking a satisfactory solution for the practical settlement of the 

disputes”. Consequently, Venezuela welcomed the Good Offices of the 

Prime Minister of Trinidad and Tobago, Eric Williams, who facilitated the 

Venezuelan proposal of “reasonable deferral” of the dispute settlement 

process since his visit to Caracas on February 1970156, which was reflected 

in a Protocol to the 1966 Geneva Agreement.  

 

                                                             
156 Rafael Caldera, Habla el Presidente, Tomo II, Caracas, 1971, p. 195. 
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146. The Protocol of Port of Spain was signed by Guyana, the United 

Kingdom and Venezuela on 18 June 1970157 and was registered with the 

U.N. Treaty Section of the Secretariat on the 5 May 1966 with the Number I-

11410 on 19 November 1971. Pursuant to the Protocol of Port Spain, the 

Parties agreed to suspend the operation of Article IV for “a initial period of 

twelve years” and could be terminated by either State at the expiration of 

that initial period. The purpose of the Protocol according with the Preamble 

was “the promotion of mutual confidence and positive and friendly 

intercourse between Guyana and Venezuela” and with the Article I to 

“explore all possibilities of better understanding between them and between 

their peoples”. The President of Venezuela, Dr. Rafael Caldera, stated that 

the Protocol of Port Spain was “intended to strengthen a climate of 

friendship” with Guyana and the Caribbean nations in general158. 

 

147. Guyana claims in its Memorial on Jurisdiction that, during those 

years, Venezuela launched intimidation campaigns and did not take 

initiatives to fullfill the objectives of the Protocol of Port of Spain159. This is 

not true. High level contacts took place during this period, even at the 

presidential level, and in bilateral negotiations the representatives of 

Guyana presented proposals for a practical settlement of the boundary 

controversy that included the transfer of important portions of the Guayana 

Esequiba.  

 

On 20 September of 1975, the Prime Minister of Guyana, Forbes Burnham, 

visited Caracas, and discussed the bilateral cooperation and the 

Venezuelan involverment to finance the huge hydroelectric dam project that 

Guyana planned to build on the upper Mazaruni River located in the 

Guayana Esequiba. Venezuela received the Guyanese proposal to 

participate in the project, but underlined that this did not imply a give up of 

its territorial claim. 

 

On 3 November 1976, the Prime Minister of Guyana, Forbes Burnham, 

visited again Caracas, and proposed to President of Venezuela, Carlos 

                                                             
157 Protocol to the Agreement to resolve the controversy between Venezuela and the United 
Kingdom of Great Britain and Northern Ireland over the frontier between Venezuela and British 
Guiana. On behalf of Guyana, signed the Minister of State, Shridath S. Ramphal; on behalf of 
United Kingdom, signed the High Commissioner in Trinidad and Tobago, R.C.C. Hunte, and on 
behalf of Venezuela, signed the Minister of Foreign Affairs, Aristides Calvani. 
 
158 Rafael Caldera, Op. Cit., p. 159. 
 
159 Memorial of Guyana, Vol I., para. 2.59. 



124 
 

Andrés Pérez, a definitive agreement of the territorial controversy in 

exchange for cooperation and financing resources to the construction of the 

hydroelectric project on the upper Mazaruni River. 

 

In bilateral meetings held in Caracas from 30 November to 3 December 

1977, the Minister of Foreign Affairs of Guyana, Frederick Rudolph Wills, 

tried to encourage the Venezuelan involvement to finance the hydroelectric 

dam project, suggesting a hypothesis of rectification of the line of the 1899 

Award in the nothern sector of Punta Playa. This was the first time that 

Guyana accepted the trully purpose of 1966 Geneva Agreement to seek a 

satisfactory solutions for the practical settlement of the controversy over the 

frontier. 

  

On 20 December 1977, was celebrated a new bilateral meeting in 

Georgetown. On behalf of Venezuela, Dr. Isidro Morales Paúl was sent as 

“Minister on Special Mission”, with some officials of the Ministry of Foreign 

Affairs of Venezuela: Rear-Admiral Rafael Luces Morales, who held the 

position of Director of Frontiers, Germán Nava Carrillo, Director of 

International Policy, and Myriam Feil, as Advisor. The Commission had the 

purspose of evaluate and negotiate a bilateral framework agreement for 

economic cooperation agreement and a treaty on rectification of the frontier. 

This Venezuelan negotiating group also was dealing with maritime 

delimitations with the Caribbean neighbours, as Trinidad and Tobago. On 

behalf of Guyana, the Attorney General of Guyana, Mohamed 

Shahabuddeen, and his team. In the negotiations, Venezuela suggesting 

nine (9) hypothesis of rectification of the boundary de facto fixed by the null 

and void 1899 Award.  

 

Guyana presented a counter-offer to Venezuela: (a) facilities for the supply 

of petroleum with financing, with the same conditions as the neighbours of 

Central America; (b) the Good Offices of Venezuela to access a credit from 

the Special Fund of the Organization of Petroleum Exporting Countries 

(OPEC); (c) fuel supply to Guyanese fishing vessels at Venezuelan 

domestic prices; (d) an extension of the credit line given by Venezuela in 

1976; (e) commitment of Venezuela for the purchase of the wood that had to 

be cut for the construction of the dam and the entire area that was to be 

submerged; (f) a loan of US$ 10 million, for a period of six months 

extendable, at 8% per year (which was granted); (g) an extension of the 

Maiquetía-Port of Spain flight to Georgetown; and (h) the commitment to 

partial financing, participation in construction, and purchase of electricity 

generated in the hydroelectric dam project on upper Mazaruni River.  
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In a confidential report of the Negotiating Commission headed by Dr. Isidro 

Morales Paúl, dated on 18 September 1979, revealed that in the bilateral 

meetings held in Caracas between 30 November and 3 December 1977: 

 

“The Minister Frederick Rudolph Wills presented a map of the border area with 

Venezuela, proposing a rectification of the last section of the border line, specifically 

in Punta Playa. The modification consisted of modifying the Northwest orientation of 

the current border line, tracing it in the Northeast direction. This rectification would 

allow modifying the negative effect of that sector of the border, especially in terms 

of its projection towards the Exclusive Economic Zone, in the border zone with 

Trinidad, giving Venezuela a more adequate maritime projection than the current. 

(…) Now, although the aforementioned proposal was rejected by Venezuela as 

unsatisfactory, it should be noted that it represents the first evidence factual fact of 

Guyanese intention to try to reach a solution by way of bilateral negotiation”160 

 

The bilateral negotiations between Venezuela and Guyana about exhange 

of territory for financial resources continued with the visit of the President of 

Venezuela, Carlos Andres Pérez, to Georgetown on 18 October 1978. The 

Venezuelan delegation was integrated by the Minister of Foreign Affairs, Dr. 

Simón Alberto Consalvi, and the Venezuelan negotiating group mentioned 

above.  

Finally, of the nine hypotheses handled by Venezuela and the one 

presented by Guyana (in fact, a variation of the northern part of the 

Aberdeen Line of 1844), two different options arisen: A Guyanese proposal 

which consisted of a line that imply a cession to Venezuela of a land area of 

14,657 square kilometers; and a Venezuelan proposal which consisted of a 

line that imply a cession to Venezuela of a land area of 19,815 square 

kilometers. The main difference between the two was that the coast was 

much broader in the Guyanese proposal, despite being a smaller land area 

than in the Venezuelan proposal. After an intense debate, the partial 

arrangement between both countries imply a cession to Venezuela of a land 

area of 18,470 square kilometers from the norther bank of the Cuyuni River 

until the coast. 

Regarding the delimitation of the Economic Exclusive Zones, from the coast 

of Guyana and the Guayana Esequiba, and taking into account the line 

between Venezuela and Trinidad and Tobago in the west, and the line 

                                                             
160 Rafael Luces Morales & Isidro Morales Paúl, “Informe preliminar sobre la reclamación relativa al 
antiguo territorio de la Guayana Esequiba”; in Archivo del Ministerio de Relaciones Exteriores, 
Dirección Sectorial de Fronteras, Caracas, 1979. 
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between Guyana and Suriname in the East, it was estimated a equidistant 

line of 350 nautic miles between the both countries with open projection to 

the Atlantic Ocean.  

On 22 October 1978, the United Press International reported that the 

possible bilateral agreement “would recognize the sovereignty of Venezuela 

over a portion of the claimed territory, in the northern part, near to the 

Atlantic”. 

Venezuela and Guyana were very close to reach a final settlement of the 

territorial controversy on the basis of this final hypothesis, but criticism in 

both countries and the triumph of the Venezuelan opposition in the elections 

of December 1978 made it impossible.  

The public testimony of Dr. Isidro Morales Paúl of his involvement in the 

negotiation was writting by him years later: 

“I was appointed by President Pérez as negotiator in the border problem with that 

country. As a result of this effort, points of view were exchanged with the former 

President of Guyana, Forbes Burham, on the possibility of submitting a solution 

project to study by both countries that contemplated a wide maritime area in the 

Atlantic area together with a moderate solution in the land area, which could 

fluctuate between 14,000 and 18,000 square kilometers, of no small strategic 

importance for our country. The political changes that occurred in both countries 

froze the project”161. 

148. On 4 April 1981, on the occasion of the visit of the President of 

Guyana, Forbes Burnham, to Caracas, the President of Venezuela, Luis 

Herrera Campins, informed that the Protocol of Port of Spain would not be 

renewed.  

 

Guyana initiated a new international campaign to discredit Venezuela and 

victimize itself, trying to portray Venezuela as a rich, large, powerful and 

bully State that coveted “two thirds” of a “small newly independent State”, 

and that executed a “policy of aggression”. The new Minister of Foreign 

Affairs of Venezuela, José Alberto Zambrano Velasco, in a speech on the 

United Nations General Assembly on 24 September 1981 replied to it:  

 

 “I clearly denounce the actions and statements of the Government of Guyana, as 
directed to seek international support, or to publicize supposed and non-existent 
support, or to achieve animosity against Venezuela. I denounce such activities as 
whims intended for Venezuela to fall into the trap of an explosive reaction on our 
part. 

                                                             
161 Isidro Morales Paúl, La delimitación de áreas marinas y submarinas entre Venezuela y Trinidad 

& Tobago, Academia de Ciencias Políticas y Sociales, Caracas,1993, p. 114.    
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The arrogant, defiant and even insulting activities of officials of the Government of 
Guyana against Venezuela, are only understandable because are excuses for not 
complying with the obligation contracted to negotiate between the Parties 
satisfactory solutions for the practical settlement of the dispute”162. 

 

149. On 8 June  1981, the Minister of Foreign Affairs of Venezuela, José 

Alberto Zambrano Velasco, in the United States, sent a letter informing to 

the President of the World Bank about the position of Venezuela on the 

hydroelectric dam project on upper Mazaruni River: 

 

“The projected of dam on upper Mazaruni River is located in the Essequibo 

territory, the object of territorial controversy, and is the result of a unilateral initiative 

by the Government of Guyana, which does not comply with its international 

obligations. The construction of the dam involves considerable work that would 

profoundly and irreversibly alter the region and the physical environment. 

Venezuela reaffirms its firm opposition to the fulfillment of such a unilateral act of 

disposition over a territory whose sovereignty corresponds to it [...] 

a lack of serious will to comply with its international obligations, arising from the 

Geneva Agreement, which imposes on the Parties the duty to seek a satisfactory 

solution for the practical settlement of the dispute. It is obvious that this kind of 

unilateral acts deviates from the conduct owed by States obliged to negotiate in 

good faith, in view of a peaceful and practical settlement of a pending dispute and 

adds unnecessary elements of tension in international relations. Venezuela’s 

opposition is even stronger as the political purpose pursued by Guyana with the 

project becomes evident [...] 

The Venezuelan Government confirms that it does not recognize any right or legal 

situation that could be invoked in the future, whether by third States, international 

organizations or entities, or by private corporations, based on a hypothetical 

unilateral act of disposition performed by Guyana over the Essequibo territory. The 

same considerations would be valid for the credits that could be granted for the 

financing of the work [...] 

Venezuela believes that it would be unusual for the World Bank to proceed to 

finance a unilateral act over a territory in controversy, whose political purpose on 

the part of Guyana is evident”. 

 

150. On 11 December 1981, the Minister of Foreign Affairs of Venezuela, 

José Alberto Zambrano Velasco, formally announced its decision to 

terminate the Protocol of Port of Spain, through the Ambassadors of the 

Guyana and United Kigdom to Venezuela, with the Note GM 515 adressed 

to the Minister of Foreign Affairs of Guyana, Rashleigh Jackson, and the 

Note GM.516 adressed to Secretary of Foreign and Commonwealth Affairs, 

Lord Carington. The same day, the Minister Zambrano Velasco sent the 

                                                             
162 “Speech of Minister of Foreign Affairs, José Alberto Zambrano Velasco in the 36th session of the 
U.N. General Assembly”; in Ministerio de Relaciones Exteriores, Libro Amarillo, Caracas, 1982, pp. 
938-941 
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Note GM.517 to the U.N. Secretary General, Dr. Kurt Waldheim, which 

communicated: 

“The matter to which these diplomatic notes refer is of interest to the U.N. 
Secretary-General as a consequence of the provisions of Art. IV (2) of the Geneva 
Agreement, which assigns him certain functions that were accepted by the 
Secretary General, according to his note dated 4 April 1966 addressed to the 
Ministry of Foreign Affairs of Venezuela”163. 
 

Also, Minister Zambrano Velasco issued the “Communiqué of the Ministry of 

Foreign Affairs regarding Article IV of 1966 Geneva Agreement”, which 

stated: 

 

“The Article IV assigned a role to the U.N. Secretary-General, to collaborate with 

the Parties in the choice of the means to settlement the dispute. This function was 

accepted by the U.N. Secretary-General by communication dated 4 April 1966. In 

this way, was ratified the recognition of the existence of the controversy by the 

States concerned and by the International Community itself, through the U.N. 

Secretary-General”164. 

 

E. The failure of Guyana and Venezuela to agree under Article IV (1) 

of the 1966 Geneva Agreement: 1982-1983 

 

151. On 11 May 1982, Guyana expressed unfounded accusations of 

alleged aggressions and imminent invasions by the Venezuelan Armed 

Forces in a letter to the President of the U.N. Security Council, forcing 

Venezuela to deny it in a letter dated 1 June 1982, distributed as a 

document of the U.N. Security Council (S/15208).  

 

152. On June 1982, Venezuela sent two new diplomatic notes to the the 

Minister of Foreign Affairs of Guyana, Rashleigh Jackson (Note GM-135), 

and Secretary of State for Foreign and Commonwealth Affairs of the United 

Kingdom, Francis Pym (Note GM-136), ratified that the Protocol of Port of 

Spain was terminated. 

 

153. Venezuela and Guyana failed to agree on the choice of a means of 

settlement and to designate an “appropriate international organ” to proceed 

to do it, as provided for in the Article IV of the 1966 Geneva Agreement. 

Guyana proposed for first time the judicial settlement by the Court in abrupt 

reversal of its longstanding position, and Venezuela proposed the direct 

negotiation instead; but they were unable to reach an agreement.  

                                                             
163 Ministerio de Relaciones Exteriores, Libro Amarillo, Caracas, 1982, pp. 126-127. 
 
164 Ministerio de Relaciones Exteriores, Libro Amarillo, Caracas, 1982, pp. 823-826. 



129 
 

 

The proposal of Venezuela was set out in a letter from the Minister of 

Foreign Affairs of Venezuela, José Alberto Zambrano Velasco, to the 

Minister of Foreign Affairs of Guyana, Rashleigh Jackson, on 1 July 1982:  

  
“I have the honour to address you on the occasion of referring to the expiration on 
18 June of the period of twelve years provided for the application of the Protocol of 
Port of Spain. In conformity with the provisions of the Protocol itself, the application 
of the Geneva Agreement is consequently resumed and more particularly the 
procedure stipulated in Article IV of the said Agreement.  
In conformity with the procedural system provided for in the Agreement, the 
Governments of the Republic of Venezuela and the Co-operative Republic of 
Guyana should now proceed to choose one of the means of peaceful settlement of 
disputes provided for in Article 33 of the Charter of the United Nations.  
The Government of the Republic of Venezuela formally proposes for the 
consideration of the Government of the Co-operative Republic of Guyana the 
adoption of the first means of settlement of conflicts provided for in the said Article 
33, namely, direct negotiations between the Parties.  
I await your kind response and avail myself of this opportunity to renew to you the 
assurances of my highest consideration”.  
 

On 20 August 1982, the Minister  Rashleigh Jackson officially responded: 

“I have the honour to acknowledge receipt of your letter to me of July 1, 1982 in 
which you referred to the resumption of operation of the procedure stipulated in 
Article IV of the Geneva Agreement and advised that the Government of the 
Republic of Venezuela was now formally proposing for the consideration of the 
Government of the Co-operative Republic of Guyana the adoption of the first means 
of peaceful settlement of disputes provided for in Article 33 of the Charter of the 
United Nations, namely, ‘direct negotiations between the Parties’.                 
Having given the most careful consideration to the proposal of the Government of 
the Republic of Venezuela for the adoption of negotiation as the means of 
settlement, the Government of the Co-operative Republic of Guyana finds itself 
unable to accept the proposal.                                                                                
The Government of the Co-operative Republic of Guyana accordingly hereby 
proposes for the consideration of the Government of the Republic of Venezuela the 
adoption of judicial settlement as the means of settlement to be chosen from among 
those provided for in Article 33 of the Charter of the United Nations.                     
The Government of the Co-operative Republic of Guyana strongly urges the 
desirability of judicial settlement by the International Court of Justice and will be 
grateful for its acceptance by the Government of the Republic of Venezuela”. 

On 30 August 1982, the Minister Zambrano Velasco officially replied: 

“I have the honour of referring to your Note of 20 August 1982 [...] In its Note the 
Government of Guyana indicated it could not accept the Venezuelan proposal to 
choose negotiations as a means of seeking a satisfactory solution for the practical 
settlement of the outstanding territorial controversy and proposed instead to submit 
the matter to judicial settlement by the International Court of Justice.                 
The Government of Venezuela notes that a friendly invitation to negotiate has once 
again received a response which does not even suggest a willingness to discuss or 
even to listen. Venezuela therefore considers it necessary to point out that full 
compliance with the Geneva Agreement is impossible where no consideration is 
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given to negotiation as a means of resolving the substantive question and is of the 
opinion that the counterproposal of the Government of Guyana represents a step 
away from the fulfilment of the objective of this Treaty.                                   
The Geneva Agreement, in effect, expressly states that its objective is to examine 
the existing controversy in respect of the boundary between Venezuela and 
Guyana (formerly British Guiana) so that the controversy could be resolved in a 
friendly manner acceptable to both Parties. Article I of the Geneva Agreement also 
defines the objectives which its signatories set themselves as well as the very 
nature of this international instrument by stipulating that the Parties were obliged to 
seek ‘satisfactory solution for the practical settlement of the controversy’.          
From this perspective and with the aim of fulfilling its obligations, Venezuela has 
maintained from the inception of the work of the Mixed Commission that the 
solution of the controversy under the terms of the Geneva Agreement must meet 
two conditions: firstly, it must be of a practical nature, that is, not theoretical, 
speculative or exclusively juridical and, secondly, it must be acceptable to both 
Parties.                                                                                                   
As conceived under the Geneva Agreement, the settlement of the controversy must 
take account of the principles of equity, natural justice and ethics. Venezuela has 
therefore consistently maintained a position of willingness to consider any means 
capable of achieving a practical solution which is acceptable to both Parties, in 
conformity with the provisions of the Geneva Agreement. In this sense, it maintains 
its readiness to examine not only aspects which are exclusively linked to the 
territorial controversy per se, but also areas of our total bilateral relations which 
could contribute to a solution of the problems referred to above.                    
Before the signing of the Geneva Agreement and even moreso after its signing, we 
strongly urged negotiation as a means of solution of the present controversy 
because only by recourse to diplomatic means can a just and practical settlement 
be achieved which would be acceptable and satisfactory to both Parties.               
It must therefore be concluded that the means proposed by the Government of 
Guyana is not suited to the aims and objectives of the Geneva Agreement.   
Consequent upon all the above, I therefore wish to reiterate on behalf of the 
Government of Venezuela the invitation to negotiate on the widest of bases 
possible in the search for a satisfactory solution for the practical settlement of the 
controversy”. 

On 9 September 1982, Guyana reiterated its proposal. It is important to note 

that Guyana did not explain why the Court was the best mean to resolve the 

dispute in this time but reject to mention it in the 1966 Geneva Agreement; 

nor did it mention that neither of both Parties had recognised its jurisdiction 

or indicate the object of the controversy that would be submitted by the 

Parties to the Court. 

 

On 17 September 1982, the Permanent Representative of Guyana to the 

United Nations addressed the President of the Security Council (S/15398) 

with further fictional accusations against Venezuela, along he had already 

denounced on 11 May 1982 

 

154. Continue with the next step, pursuant under Article IV (2), was no 

easy. Venezuela expressed its preference for an immediate referral to the 

U.N. Secretary-General as mention the Article IV (2), because was aware 



131 
 

about the new deterioration of the bilateral relations, and did not want that 

an issue of such vital importance for Venezuela as the determination of the 

means of dispute settlement, to be chose by an international organ with 

power of decision without its consent. Guyana in the middle of a campaign 

of fake denounces against Venezuela, proposed three alternative bodies as 

the “appropriate international organ” to choose the means of settlement, 

without respecting the diplomatic channel, namely: the International Court of 

Justice, the U.N. General Assembly or the U.N. Security Council. Venezuela 

rejected it, because understood the convenience of the political role of U.N. 

Secretary-General, in specific his Good Offices, which imply to bring the 

Parties to the table to resume direct negotiations and collaborate with them 

in the choice of an mutual acceptable method of pacific settlement with the 

view to bringing an amicably resolution to the existing dispute.   

 

155. After the three months provided for in Article IV (2) of the 1966 

Geneva Agreement expired without the Parties having been able to agree 

on one of the means laid down in Article 33 of the U.N. Charter, the 

Government of Venezuela notified the Government of Guyana (Note GM-

210) on 19 September 1982 that: 

 

“Venezuela has become convinced that the most appropriate international organ to 

choose a means of solution is the U.N. Secretary-General, which organ accepted 

this responsibility by its note of 4 April 1966 subscribed to by U. Thant and whose 

role has been expressly agreed upon by the Parties in the text itself of the Geneva 

Agreement [...]  

The Government of Venezuela intends to bring the matter to the attention of the 

U.N. Secretary-General and would welcome a similar approach on the part of the 

Government of Guyana”. 

 

A copy of this note was forwarded to the Secretary of State for Foreign and 

Commonwealth Affairs of United Kingdom (Note GM-212) and to the U.N. 

Secretary-General (Note GM-214) on the same day. 

156. On 11 October 1982, the Minister for Foreign Relations of Guyana, 

Rashleigh Jackson, during his intervention at the 37th General Assembly of 

the United Nations –and not through diplomatic channels– made a 

counterproposal: that the General Assembly, the Security Council or the 

International Court of Justice should be the body responsible for designating 

the applicable means of settlement. He also insisted in the rhetoric of 

denunciations of false aggressions by Venezuela. 
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On 15 October 1982, the Permanent Representative of Venezuela to the 

United Nations made a reply to the intervention of the Minister of Foreign 

Affairs of Guyana: 

“For 16 years, the Government of Guyana has systematically eluded compliance 

with the Geneva Agreement and has limited itself to defaming and slandering 

Venezuela with descriptions of aggressor, which have been denied by the facts [...]                     

On the other hand, the Guyanese Minister, without respecting the diplomatic 

channel, has formulated a counterproposal within the context of a speech 

pronounced in an unacceptable tone. The Government of Venezuela, 

notwithstanding the serious reservations it has about the fact that such proposals 

have been formulated in such circumstances, has submitted them to careful study”. 

Later, but on the same date, Venezuela delivered its answer through the 

diplomatic note (GM-251):  

“After these alternatives have been carefully analyzed, the Government of 

Venezuela reiterates its conviction that the most practical and appropriate thing to 

do is to entrust the U.N. Secretary-General with the choice of the means [...]          

As it is evident that there is no agreement between the Parties for the choice of an 

international organ to fulfill the function set forth in Article IV.2, it is obvious that it is 

entrusted to the UN Secretary-General”.  

A copy of this note (GM-258) was sent on 28 October 1982 to the Secretary 

of State for Foreign and Commonwealth Affairs, Francis Pym, and to the 

U.N. Secretary-General of the United Nations (GM-260). 

157. On 28 October 1982, Venezuela formally informed to the United 

Kigdom and the U.N. Secretary-General, Javier Pérez de Cuellar, that 

Venezuela and Guyana did not agree on the “appropriate international 

organ” to choose the means of settlement, and therefore, Venezuela was 

convinced that in order to comply with the provisions of Article IV (2) of the 

1966 Geneva Agreement, the most appropriate international organ is the 

U.N. Secretary General. 

 

158. Guyana delayed its response until 28 March 1983, when finally stated 

that accepted referring the matter to the U.N. Secretary-General who would 

decide on the means of settlement. The statement declared that Guyana 

“...has every confidence in the impartiality and integrity of the Secretary 

General of the United Nations and will cooperate full with him in the 

execution of his task as envisaged in the Geneva Agreement”.  

 

The same day, the Minister of Foreign Affairs of Guyana, Rashleigh 

Jackson, sent a letter to the Minister of Foreign Affairs of Venezuela, José 

Alberto Zambrano Velasco:  
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“...proceeding regretfully on the basis that [Venezuela] is unwilling to seriously 

endeavour to reach agreement on any appropriate international organ whatsoever 

to choose the means of settlement, hereby agrees to proceed to the next stage 

and, accordingly, to refer the decision as to the means of settlement to U.N. 

Secretary-General”. 

 

F. The first  referral of the controversy to the U.N. Secretary-

General under Article IV (2) of the 1966 Geneva Agreement: 

1983-1989 

 

159. On 31 March 1983, the U. N. Secretary-General, Javier Pérez de 

Cuéllar, accepted the responsibility for assit the Parties in the choice of an 

means of settlement of the controversy, in conformity to the Article IV(2) of 

the 1966 Geneva Agreement and the U.N. Charter. By letter dated 31 March 

1983, he stated that:  

 

“Being now assured that it is the wish of the Governments of both Guyana and 

Venezuela that I undertake the responsibility conferred on me in Article IV (2) of the 

Geneva Agreement, I shall, after due consideration, communicate to you and to the 

Government of Venezuela the conclusion I have reached in the discharge of that 

responsibility” 

 

On 5 May 1983, the U.N. Secretary-General, Javier Pérez de Cuéllar, said: 

 

“I have to study this problem well. It is not an easy thing. This is an old problem. It is 

a delicate problem. I have not been able to dedicate myself fully to the study of this 

problem and to consider the way or the mechanism that I am going to propose to 

the Parties to resolve this matter”165. 

 

On 31 August 1983, the U.N. Secretary-General issued a statement 

explaining that “in order to facilitate the discharge of his responsibility under 

the terms of Article IV (2) of the Agreement signed at Geneva”, he had sent 

the Under-Secretary-General for Special Political Affairs, Diego Cordovez, to 

visit Caracas and Georgetown. This was “for the purpose of ascertaining the 

position which the Parties might wish to provide relevant to a choice of 

means for a peaceful settlement”. The Governments of Guyana and 

Venezuela “have reaffirmed their disposition to cooperate fully with the U.N. 

                                                             
165 El Diario de Caracas, Caracas, 6 May 1983. 
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Secretary-General in the performance of his role under the Geneva 

Agreement”166. 

160. On 2 February 1984, Dr. Jaime Lusinchi, became the new President 

of Venezuela. The new Minister of Foreign Affairs of Venezuela, Dr. Isidro 

Morales Paúl –the former leader of the Negotiating Commission–, visited 

Georgetown between 6-10 February 1985.  

At a reception for Minister Morales Paúl on the 8 February, the Minister of 

Foreign Affairs of Guyana, Rashleigh Jackson, said that the dialogue 

between the two countries showed “more clearly pathways which we might 

travel together”. He described the visit of Minister Isidro Morales Paúl as “a 

new beginning” in the bilateral relations and added that discussions  

“illuminated several possibilities for cooperation”.  

Minister Jackson described the “territorial controversy as the fundamental 

problem” between the two countries. He stressed, however, that although 

bilateral relations were in the past “cyclical in nature"”and subjected to “ups 

and downs”, future relations should not respond to “those traditional 

rhythms”.  

Minister Isidro Morales Paúl described the “territorial controversy” as “a 

situation inherited from the colonial past”. Venezuela, he said, wanted a 

solution that would be “amicable, reasonable and acceptable to both 

Parties”. Privately, the Minister Isidro Morales Paúl proposed to resume the 

bilateral negotiations on the basis of the final hypothesis of 1978. 

The Joint Communiqué issued by the Ministers of Foreign Affairs on 10 

February 1985 stated: 

“In the framework of the new spirit of friendship and cooperation that characterizes 

the relations between Venezuela and Guyana, both Ministers of Foreign Affairs 

examined the question regarding the Venezuelan territorial claim. They reiterated 

that it is currently submitted for the consideration of the U.N. Secretary-General in 

accordance with Article IV (2) of the Geneva Agreement. They reaffirmed their will 

to cooperate with the U.N. Secretary-General to facilitate the prompt completion of 

his mission”. 

161. On 18-20 March 1985, the Under-Secretary-General for Special 

Political Affairs, Diego Cordovez, visited Georgetown and immediately 

opened discussions with Minister Jackson on the border controversy. Diego 

Cordovez was accompanied by Raymond Sommereyns, a senior political 

officer of the United Nations, and two other officials. At the end of the visit 

                                                             
166 Ministerio de Relaciones Exteriores, Libro Amarillo, Caracas, 1984, p.986. 
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on 20 March, Cordovez stated that he was “extremely satisfied” because “I 

found here a determination to find a solution, a desire to improve relations 

with Venezuela”. 

 

The Under-Secretary-General for Special Political Affairs, Diego Cordovez, 

believed that the U.N. Secretary-General was now closer to help the two 

countries find a “durable solution” to their territorial issue “in the sense that 

we obviously know the problem much better now”. He recalled that when he 

visited Georgetown and Caracas in August 1983 there was considerable 

tension between the two countries. “This is the reason why I, on behalf of 

the Secretary General, had requested both countries to undertake to 

improve those relations to create a better climate for the solution of the 

problem”, he explained. Since then, he added, there were a change in the 

Government in Venezuela, a visit to Guyana by its Minister pf Foreign 

Affairs, and generally improved conditions between the two countries.  

 

The Under-Secretary-General for Special Political Affairs, Diego Cordovez, 

explained that was not giving himself a time frame for recommending a 

means of settlement and recognized that it was a “very complicated 

process”.  

 

The Under-Secretary-General for Special Political Affairs, Diego Cordovez 

visited Venezuela on 20 March 1985 to hold similar talks. In Caracas, Diego 

Cordovez presented a first proposal which consisted in a Mixed Commission 

of Conciliation with five members. If this Mixed Commission of Conciliation 

failed, then the controversy would be referred to an Arbitral Tribunal. After 

being submitted to analysis, the Ministry of Foreign Affairs of Venezuela 

replied to Diego Cordovez through Ambassador Emilio Figueredo on 14 

May 1985:  

 

“It was unacceptable for Venezuela, because it leaned towards a legal solution, with 
excessive discretion of the U.N. Secretary-General, and the operation of the 
procedure was beyond the control of the Parties”167. 

 
162. On 6 August 1985, the leader of Guyana since 1964, Forbes 

Burnham, died. He was immediately succeeded as President by Desmond 

Hoyte, who was the Prime Minister. 

 

                                                             
167 Ministerio de Relaciones Exteriores de Venezuela, Unidad Especial de Guyana, DOC-PRTE-
108, Caracas, 25 de enero de 1999. 
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President Desmond Hoyte visited New York on 3 October 1985 to address 

the U.N. General Assembly. On the following day, he met with U.N. 

Secretary-General, Javier Perez de Cuellar, who expressed satisfaction with 

the cooperation he was receiving from both Guyana and Venezuela in the 

matter of the border controversy. The U.N. Secretary-General brought 

President Hoyte up to date with some of the developments so far, including 

the visits of Diego Cordovez to both countries. He also pointed out that there 

was need for patience and that solutions would not occur overnight, for 

there were many interests to be contacted and that great thought had to be 

put into trying to fashion the mechanism for achieving the objectives Guyana 

and Venezuela desired.  

 

Shortly after this meeting, the Under-Secretary-General for Special Political 

Affairs, Diego Cordovez, mooted a second version of his proposal, with 

some changes in response to the observations of Venezuela.  

 

Minister of Foreign Affairs of Venezuela, Dr. Simón Alberto Consalvi, 

considered that the new version of the proposal could be improved, and 

presented the idea of the Good Offices to the Minister of Foreign Affairs of 

Guyana, Rashleigh Jackson, which would consist in the appointment of a 

personality by the U.N. Secretary-General, in consultation with the Parties, 

in order to assist them to resolve the controversy. 

 

163. Venezuela also moved to cement the growing friendship with Guyana 

when signed the Protocol of Cartagena de Indias on 5 December 1985, 

which amended the Charter of Organization of American States (OAS) and 

allowed Guyana to become member of the Inter-American System. The 

OAS Charter had previously stated in its Article 8 that new applicants for 

membership which had border disputes with other member countries could 

not be members of the Inter-American System. The Protocol of Cartagena 

de Indias stated that the Article 8 would be in force until 10 December 1990. 

Guyana finally joined to the OAS on 8 January 1991.  

 

164. Faced with a severe fuel crisis, Guyana started discussions with 

Venezuela to barter bauxite for Venezuelan oil on March 1986. Both 

Governments decided to conclude an economic cooperation agreement, 

which included trade in petroleum products and bauxite, and a financial 

scheme for facilitating the exchange of goods and services.  

 

The petroleum arrangements provided for the supply of petroleum products 

from Venezuela to help in satisfying the domestic consumption of Guyana. 
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To this end, the Venezuelan National oil company subsidiary, Maraven S.A., 

agreed to supply these products to the Guyana National Energy Authority. 

 

With respect to bauxite, the Bauxite Industry Development Company 

(BIDCO) of Guyana reached an agreement with Interalumina of Venezuela, 

under which Guyana would supply directly to Venezuela 100,000 tons of 

bauxite during 1986 and 540,000 tons in 1987.  

 

Regarding the financial aspects, the Venezuelan Investment Fund and the 

Bank of Guyana negotiated a deposit agreement designed to facilitate these 

transactions.  

 

The terms of the agreement provided for a “roll over credit” type facility in 

which the redeemed deposits could be used again for the acquisition by 

Guyana of goods and services from Venezuela in accordance with the 

financial conditions laid down for financing Venezuelan export.  

 

Nothing about this generous cooperation of Venezuela to Guyana is 

munificent in the Memorial on Jurisdiction of Guyana. 

 

165. On July 1986, the Under-Secretary-General for Special Political 

Affairs, Diego Cordovez, mooted a third version of his proposal with an 

Aide-Memoire168, which suggested the establishment of a Contact Group for 

the settlement of the controversy, made up of five members. Each 

Government would appoint two members, one of its nationality, and the 

other had to have a different nationality. The four members would choose 

the fifth member, who would be the chair of the Contact Group; but the 

nationality had to be different from that of the other four selected members. 

The Contact Group would adopt its decisions by consensus and its purpose 

would be to achieve an acceptable and definitive solution; it could present 

partial reports to the U.N. Secretary-General, and at the end, it would 

present the final report to the U.N. Secretary-General. If the Parties did not 

accept the solution made by the Contact Group, then the next means would 

be the Arbitration. 

 

However, this “Cordovez Formula”, a kind of peculiar mix of conciliation plus 

arbitration, was not followed up because it did not win the support from the 

two principal Parties, that is to say, Guyana and Venezuela. Despite its 

                                                             
168 Diego Cordovez Papers, Nettie Lee Benson Latin American Collection, The University of Texas 
at Austin, Box 53, Folder 3. 
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improvement, this proposal was considered inflexible, with a lot of 

formalism, and that it would limit the possibilities of direct contact between 

the Parties. 

 

In an interview on 23 June 1986, President of Guyana, Desmond Hoyte, 

said: 

“This matter can not be resolved based on legal technicalities. I do not want to put 

my faith in legal solutions. I am a lawyer and that is why I know that my colleagues 

want to return to exclusively legal positions. But as a politician I know that this 

matter demands practical solutions”169. 

 

166. On 24 March 1987, President Hoyte began a four-day visit to 

Venezuela, where he conferred with President Jaime Lusinchi. The two 

Presidents reviewed the relations between the two countries and spent 

much of the session in examining the controversy. They agreed that the 

climate of friendship and understanding existing between Guyana and 

Venezuela was favourable for dealing with this fundamental aspect of the 

bilateral relations with flexibility and good will.  

 

They reviewed the status of the mission entrusted to the U.N. Secretary-

General under Article IV (2) of the 1966 Geneva Agreement. While thanking 

the U.N. Secretary-General, Javier Pérez de Cuellar, for his efforts, 

President Lusinchi was of the view that the “Cordovez Formula” was quite 

complicated and left loopholes which could be dangerous, and what was 

needed was something more flexible and one which did not set deadlines. 

He felt that the mechanism of Good Offices provided the required flexibility 

and would put the U.N. Secretary-General more in the picture and give both 

countries greater possibility to adjust.  

 

In response, President Hoyte said that he believed that the U.N. Secretary-

General would not wish to pursue a mechanism which was not satisfactory 

to both Parties. He added that Guyana had no rigid position and that really 

had no objection in principle to the means of Good Offices as President 

Lusinchi suggested. He wanted to know how the Good Offices would 

function and asked for further details concerning the mechanism.  

 

President Lusinchi said that within the framework of Good Offices within 

which the U.N. Secretary-General would appoint someone, both 

Governments would be able to adjust their positions. Good Offices could be 

a permanent mechanism under which the two Ministers of Foreign Affairs 
                                                             
169 El Nacional, Caracas, 23 de junio de 1986. 
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would maintain the control of the evolution of the process leading to a final 

solution.  

 

President Hoyte responded by saying that he could see clearly the 

advantages of Good Offices. In the first place, people would always know 

what is going on. Secondly, the mechanism was simple and flexible. He 

suggested that if there was an agreement in principle, the two Minister of 

Foreign Affairs should get together and work out the necessary approaches. 

 

President Lusinchi hoped that a final solution could be found before the end 

of his term in office; however, if this could not be possible, both countries 

should not allow any problem to flare up and keep building and expanding 

areas of cooperation between them.  

 

In the end, they agreed that the two countries, through their Permanent 

Representatives to the United Nations, shall ask for the consideration of the 

U.N. Secretary General that he select Good Offices as the means of 

settlement of the controversy.  

 

167. On 2 February 1989, President Hoyte attended the inauguration of 

President Carlos Andres Pérez in Caracas, with whom he had a brief 

meeting. They met again in Trinidad and Tobago during the Summit of 

Caribbean Community (CARICOM) on 5 August 1989, and President Pérez 

accepted the proposal of President Hoyte to resume talks on the territorial 

controversy and agreed in the idea that Dr. Alister McIntyre of Grenada 

should serve as the Good Officer of the U.N. Secretary-General. McIntyre 

had previously served as Secretary General of CARICOM, and was at the 

time serving as Vice-Chancellor of the University of the West Indies. It was 

apparent from conversation of Presidente Pérez with President Hoyte that 

McIntyre had already discussed his desire for the position.  

 

The Permanent Representative of Venezuela to the United Nations informed 

later to the U.N. Secretary-General about the results of the meeting between 

President Hoyte and President Pérez in Trinidad and Tobago. On 

September 1989, a representative of the U.N. Secretary-General met with 

Permanent Representative of Guyana to the United Nations, Rudy Insanally, 

and sought the view of Guyana on the proposed appointment by the U.N. 

Secretary-General of Dr. Alister McIntyre as Good Officer. Guyana, soon 

after, offered no objection to his appointment.  
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On 8 November 1989, President Hoyte and President Pérez announced the 

designation of Dr. Alister McIntyre as Good Officer by the U.N. Secretary-

General, Javier Pérez de Cuellar, in a bilateral meeting in Puerto Ordaz 

(Venezuela), where also signed agreements of cooperation. 

 

168. In a meeting held at United Nations headquarters in New York by the 

Ministers of Foreign Affairs, Reinaldo Figueredo and Rasleigh Jackson), 

with Alister McIntyre on 28 April 1990, three levels of communication were 

agreed, similar to those already used in previous years: a) the Good Officer 

with the Governments; b) the Good Officer with the facilitators and with each 

other, and c) between the Minister of Foreign Affairs. 

 

169. As it has been pointed out, the labour of the U.N. Secretary-General, 

Javier Perez de Cuellar, through its Under-Secretary-General for Special 

Political Affairs, Diego Cordovez, was ardous and took six and half years 

(March 1983 - September 1989), because it required the consent of both 

Parties to choose the Good Offices as means of settlement and the person 

implementing them.  

 

 

G. The Good Offices process 1990-2014  

 

170. Between 1990 and 2014, the U.N. Secretary-Generals successively 

appointed Alister McIntyre (1990-1999), Oliver Jackman (2000-2007) and 

Norman Girvan (2010-2014) as Personal Representatives and Good 

Officers. In addition, the Parties appointed successive representatives 

acting as facilitators, who maintained a regular relation between them and 

with the Personal Representatives of the UN Secretary-General. Presidents 

and Ministers of Foreign Affairs of Guyana and Venezuela met with the U.N. 

Secretary-General, particularly during the annual session of the U.N. 

General Assembly.  

 

It is worth highlighting that the designation of the Good Officers always took 

place upon acceptance by both Parties.  

 

On the other hand, Guyana states in its Memorial on Jurisdiction that 

“between 1990 and 2014, the Good Offices Process entailed significant 

engagement by both the U.N. and the Parties”170, but it does not say 

                                                             
170 Memorial of Guyana, Vol I., para. 2.71. 



141 
 

anything about the several interruptions happened in the period, which 

finally left only 17 years effectively dedicated to the process of Good Offices. 

 

171. The process of Good Offices was given a strong impetus when 

President Cheddi Jagan visited Venezuela on 15 February 1993, and was 

signed a memorandum of understanding about trade, investments, 

agriculture, transport, health, environment and education, and it was agreed 

that a line of credit was secured from the Venezuela Investment Fund for 

the financing of low- income housing in Guyana. 

 

Dr. Alister McIntyre visited both Venezuela and Guyana in April and October 

of 1993 and held meetings with the Ministers of Foreign Affairs and 

facilitators. He also arranged joint meetings among the Ministers and the 

U.N. Secretary-General, Boutros Boutros-Gali, in June and September 

1993. During this meeting, Dr. Alister McIntyre was requested to pay 

periodic visits to the respective capitals after which he would then meet with 

the facilitator of each country. Dr. Alister McIntyre reported that in his two 

years as Good Officer the political atmosphere had improved between 

Guyana and Venezuela. Interestingly, Dr. Alister McIntyre disclosed that 

some hypothesis to resolve the territorial controversy was discussed, and 

hinted that it could be referred to a “Border Group” for settlement.  

 

172. On 2 March 1995, Minister of Foreign Affairs of Venezuela, Dr. Miguel 

Angel Burelli, visited Georgetown, and held discussions with Minister of 

Foreign Affairs of Guyana, Clement Rohee. During these discussions, he 

said Venezuela could assist Guyana by making a large-scale financial 

contribution in the joint development of the Guayana Esequiba in exchange 

of a “practical proposal” for the settlement of the border controversy. 

Guyana ignored this offer of good will.  

 

173. On 21-23 July 1998, President of Guyana, Janet Jagan, visited 

Caracas. President of Venezuela, Rafael Caldera, proposed an 

environmental co-operation agreement, under which the two countries 

would jointly define the environmental considerations underpinning mining 

and logging operations on the Guayana Esequiba. President Jagan 

expressed support for this proposal within the framework of the 1966 

Geneva Agreement and the Good Offices process.  

 

The Joint Communiqué issued by the Heads of State stated: 
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“The Presidents evaluated the Process for the Resolution of the Territorial 

Controversy that exists between Guyana and Venezuela and reiterated their firm 

commitment to peacefully resolve the Controversy. 

They expressed their support for the Good Offices Process of the Representative of 

the U.N. Secretary-General, Dr. Alister McIntyre. 

Both Presidents agreed that under the aegis of the McIntyre Process, Guyana and 

Venezuela will begin negotiations leading to an Agreement on Environmental 

Cooperation. 

They agreed to adopt a comprehensive and global scheme for the bilateral agenda. 

It was agreed to establish a High Level Bilateral Commission (COBAN) with the 

Subcommittees in the following areas: Politics, Environment, Trade and Economic 

Cooperation, Culture, Health, Agriculture and Agro-Industry, Transportation and 

Consular Affairs”. 

 

But, unfortunately, criticism in Guyana also impeded progress on the 

proposed Agreement on Environmental Cooperation. 

 

174. On 2 February 1999, Hugo Chávez became President of Venezuela, 

an he meet in his inauguration with the President of Guyana, Janet Jagan. 

As a result, on 15 March 1999, the Minister of Foreign Affairs of Venezuela, 

José Vicente Rangel, had met with the Good Officer, Dr. Alister McIntyre, in 

Caracas.  

 

175. On 13 July 1999, the Minister of Foreign Affairs of Venezuela, José 

Vicente Rangel, sent a note to the Minister of Foreign Affairs of Guyana, 

Clement J. Rohee, regarding the unilaterally granted of off-shore oil licenses 

by Guyana to Century GY and ExxonMobil in marine and submarine areas 

to be delimited between the both countries, and far beyond in the maritime 

projection of Delta Amacuro state (mouth of the Orinoco River) between 

Punta Araguapiche and Punta Playa, which was not under discussion 

because always had been under Venezuela sovereignty. On 9 September 

1999, the Minister of Foreign Affairs of Venezuela, José Vicente Rangel 

wrote to Dr. Alister McIntyre on this subject-matter. 

 

176. On 20 September 1999, Dr. Alister McIntyre renounced as Good 

Officer. Dr. Oliver Jackman was appointed as Good Officer by the U.N. 

Secretary-General, Kofi Annan, on 1 November 1999.  

 

On 2 November 1999, the Ministry of Foreign Affairs of Guyana issued a 

Press Release which said: 

 

“The Government of Guyana has accepted the selection made by the Secretary 

General of the United Nations, Mr. Kofi Annan, of his new Representative in the 
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Guyana/ Venezuela Controversy to replace Sir Alister Mc Intyre who has 

demited office. 
It may be recalled that under the terms of the Geneva Agreement of 1966, both 

Guyana and Venezuela entrusted the Secretary General of the United 

Nations with the task proposing a means of settlement of the performance of his 

new responsibilities”171. 

 

177. The new Good Officer visited Caracas and Georgetown in the early 

days of March 2000. President Hugo Chávez confirmed his support for the 

Good Offices process, expressing at the same time his opposition to the 

installation of an aerospace base in the Guayana Esequiba. However, on 19 

May 2000, Guyana signed an agreement with the United States company, 

Beal Aerospace Technologies for the construction of a commercial satellite 

launch base. The mix of external and internal criticism, led to the collapse of 

this agreement on 23 October 2000. 

 

178. On 15 December 1999, the people of Venezuela in a referendum 

approved the new National Constitution, which implicitly took into account 

the null and void 1899 Award in its Article 10: 

 

“The territory and other geographical spaces of the Republic are those which 

belonged to the General Captaincy of Venezuela before the political transformation 

began in 1810, with the modifications resulting from the treaties and arbitral awards 

not vitiated of nullity”. 

 

Moreover, the new National Constitution establishes in addition of the 

classical process of ratification of international treaties by the Legislative 

Branch through the new unicameral National Assembly in its Article 154, the 

requirement for approving by popular referendum “any international 

agreement, convention, or treaty which might compromise the national 

sovereignty” in its Article 73. 

 

179. The Good Offices process was paralyzed for three years until 30 April 

2003, when the facilitators of Venezuela, Dr. Luis Herrera Marcano, and 

Guyana, Dr. Ralph Ramkarran, met in Georgetown to prepare their meeting 

with the Good Officer, Dr. Oliver Jackman, in Barbados on 23 May 2003. 

Oliver Jackman indicated that his role was limited to “facilitating negotiation 

between Governments”, a clarification that, as stated by the Guyanese 

facilitator, Dr. Ralph Ramkarran, to Dr. Luis Herrera Marcano, was due to an 

                                                             
171 A copy was send to the Embassy of Venezuela in Guyana on 4 November 1999, No. II.2 G12 E1 
F 60.3.2/398. 
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initiative of the Minister of Foreign Affairs of Guyana before the U.N. 

Secretary-General. 

 

180. On 19 February 2004, President Hugo Chávez visited Guyana, and 

he met with President Bharrat Jagdeo. President Hugo Chávez proposed to 

favor the mechanisms of integration and exchange on territorial 

controversies, always within the framework of the 1966 Geneva Agreement. 

As a gesture of solidarity, President Chávez agreed to cancel the debt of 

Guyana with Venezuela. 

 

181. On 6 September 2005, Guyana joined to the PETROCARIBE 

Agreement, through which Venezuela agreed to supply 5,200 barrels of oil 

per day to Guyana (50% of the total consumption of the country), allowed 

pay 60 percent of the bill within 90 days, and the remaining 40 percent could 

be financed over 25 years at 1 percent interest and 1 year grace. The 

financial conditions took into account the prices of oil, allowing for more 

favorable terms when were higher. On 21 October 2009, Guyana and 

Venezuela signed a rice compensation agreement, wherein Guyanese rice 

exports were accepted in partial payment for import of Venezuelan oil. This 

agreements were in place until November 2015. Nowadays, Guyana still 

owes Venezuela approximately US$ 245 million under these deals. 

 

182. On 24 January 2007, the Good Officer Dr. Oliver Jackman, passed 

away. Almost inmediatly, Venezuela sent a note addressed to the U.N. 

Secretary-General, Ban Ki-moon, which expressed its interest in continuing 

the Good Offices process, and asked for the appointment of a new Good 

Officer. However, in spite of the munificent cooperation of Venezuela in this 

period that Guyana also does not mention in its Memorial on Jurisdiction, it 

took almost three years before Dr. Norman Girvan could be appointed as a 

new Good Officer on 9 October 2009.  

 

183. Guyana requested the recognition of its claim over the continental 

shelf beyond two hundred miles before the Commission on the Limits of the 

Continental Shelf on 6 September 2011 without consultation of Venezuela, 

and it awarded new oil exploration licenses unilaterally in the projection, not 

only on the coast of the Guayana Esequiba, but even in the maritime 

projection of Delta Amacuro state (mouth of the Orinoco River). Logically, 

these unfriendly acts affected the Good Offices process. 

 

184. In a diplomatic communication to the U.N. Secretary-General, Ban Ki-

moon, on 9 March 2012, the Minister of Foreign Affairs of Venezuela, 
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Nicolás Maduro, objected the submission of Guyana to the Commission on 

the Limits of the Continental Shelf. The Continental Shelf intended by 

Guyana constituted the projection of a coastline forming part of the Guayana 

Esequiba, a Continental Shelf to which Venezuela was entitled on the basis 

of customary International Law. However, Venezuela considered the fruits 

that could be derived from a constructive dialogue within the framework of 

the Good Offices process. On the same date, the Minister of Foreign Affairs 

of Venezuela, Nicolas Maduro, wrote to the Minister of Foreign Affairs of 

Guyana, Carolyn Rodrigues-Birkett, in similar terms. 

 

185. Guyana denied the territorial nature of the dispute and insisted again 

that the purpose of the Geneva Agreement is to resolve on the validity or 

nullity of the 1899 Award. According to Guyana, maritime delimitation had to 

be negotiated by the Parties, but not within the framework of the Good 

Offices process. 

 

186. In the middle of these tensions, Dr. Norman Girvan devised a new 

approach to the performance of his task as a Good Officer through the so-

called technical workshops. It was not a question of focusing on the subject-

matter of the dispute over the Guayana Esequiba and waiting for the Parties 

to take a position, but of clarifying concepts and issues involved in the 

resolution of multidimensional disputes, which could be related to future 

conversations. With the workshops the authorities and teams of the Parties 

would begin to know each other and build trust, applying the so-called 

Chatham House Rule. 

 

187. On 10 October 2013, the naval unit of Venezuela Yekuana arrested 

the Teknik Perdana ship with the flag of Panama, hired by the American 

company Anadarko to carry out oil exploration under a Guyanese license on 

the maritime projection of Delta Amacuro state (mouth of the Orinoco River). 

This arrest originated a Note of Protest of Guyana on 11 October 2013, 

opened to accept an explanation based on the “mistake” of the Venezuelan 

Navy. Then, informed by Venezuela through a Note on 15 October 2013 

that this had not been a mistake, Guyana qualified Venezuelan arrest as an 

aggression and regretted that the incident occurred when bilateral relations 

were better than ever. 

 

The Ministers of Foreign Affairs of Venezuela and Guyana, Elías Jaua and 

Carolyn Rodrigues-Birkett, met in Port of Spain on 17 October 2013. In a 

joint statement they recognized the importance of urgently addressing the 
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delimitation of maritime spaces to avoid incidents and agreed to explore 

mechanisms to his end in the framework of International Law. 

 

188. Dr. Norman Girvan met with the Minister of Foreign Affairs of 

Venezuela, Elias Jaua, in Port of Spain, on the same date. As a result, he 

sent him a letter on 29 October 2013, accompanied by a detailed work plan 

proposal. Dr. Norman Girvan informed the Minister that in the summer of 

2014 the U.N. Secretary-General intended to carry out a review of the 

progress achieved, a review that could consider other alternative means of 

resolving the dispute. However, he said: 

 

“I am convinced that the current process of Good Offices allows more 
empowerment of the two States than any other alternative and that it is possible to 
achieve significant progress towards the settlement of the border dispute”. 
 

189. The last Good Officer agreed by the Parties, Dr. Norman Girvan, 

passed away on 9 April 2014. In addition, the relationship between 

Venezuela and Guyana became increasingly strained that year. 

 

 

H. The second referral of the controversy to the U.N. Secretary-

General under Article IV (2) of the 1966 Geneva Agreement: 

2015-2016 

 

190. The Ministry of Foreign Relations of Venezuela issued a Note of 

Protest on 26 February 2015 due to the new licenses for oil exploration and 

drilling in the so-called “Stabroek Block”, unilateral awarded by Guyana and 

located on the maritime projection of the Guayana Esequiba, an area under 

dispute, and partially on the Economic Exclusive Zone of the Delta Amacuro 

state (mouth of the Orinoco River), a Venezuelan undisputed area. 

 

191. David Granger became President of Guyana on 11 May 2015. Four 

days earlier, on 7 May 2015, Guyana announced that ExxonMobil had found 

oil in the so-called “Stabroek Block”. The new President of Guyana 

implemented a dangerous policy of provocation against Venezuela, and 

publicly said that the 1966 Geneva Agreement was “a monkey on our back” 

and “a thorn in the throat”. 

 

192. On 9 July 2015, the President of Venezuela, Nicolás Maduro, 

addressed a letter to the U.N. Secretary-General, Ban Ki-moon, requesting 

again the designation of the Good Officer: 
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“Given that the method of Good Offices has not been exhausted [...] and assistance 

in the proper negotiation that must lead to a peaceful and acceptable arrangement 

for both Parties, which is the object and purpose of the Geneva Agreement”. 

 

193. On 13 July 2015, the Minister of Foreign Affairs of Guyana, Carl 

Greenidge, told the U.N. Secretary-General that his Government was not 

interested in the continuation of the Good Offices, a process “manipulated” 

by Venezuela “to keep unsettled the border dispute”, accusing it of feeding a 

dilatory policy. For Guyana the only option was the International Court of 

Justice. However, Venezuela could well claim exact the opposite: Guyana 

used the Good Offices process as dilatory process, and did not negotiate in 

good faith the settlement of the territorial controversy. 

 

194. On 27 September 2015, U.N. Secretary-General, Ban Ki-moon, met 

with Presidents Nicolás Maduro and David Granger in New York. As a result 

of the meeting, on 3 October 2015, it were announced the return to 

Georgetown of the Ambassador of Venezuela to Guyana, who had been 

called to consultations in Caracas, and it was given the placet to the new 

Ambassador of Guyana to Venezuela. One delegation headed by the Chief 

of Staff of the U.N. Secretary-General visited Caracas and Georgetown on 

13-14 October 2015.  

 

Months later, the delegation formulated a non-paper titled The Way Forward 

and referred it to the Parties. It provided that the U.N. Secretary-General, 

after consulting with the Parties, would appoint a Personal Representative to 

be intensively involved in the search for satisfactory and acceptable 

solutions, expecting the cooperation of both Parties, in good faith, through 

frequent and substantive meetings at the highest and at working levels. 

Acting in person or through his Personal Representative, the U.N. 

Secretary-General would make confidential and non-binding suggestions on 

any relevant aspect of their bilateral relation, including maritime and 

environmental aspects, in order to assist them in reaching an agreement.  

 

The U.N. Secretary-General would meet with the Presidents of Venezuela 

and Guyana on March/April and September 2016 to assess the progress 

made and to strive for significant progress toward the settlement of the 

dispute. The U.N. Secretary-General would evaluate the progress made no 

later than November 2016. The Parties should aim to reach an acceptable 

mutual agreement by then. Otherwise, unless the Parties jointly requested 

the U.N. Secretary-General to postpone its decision for a year, the U.N. 
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Secretary-General, based on its own assessment, would have the intention 

to choose the International Court of Justice as a means of settlement. 

 

195. On 15 March 2016, Minister of Foreign Affairs of Venezuela sent a 

communication to the U.N. Secretary-General, Ban Ki-moon, which 

criticized The Way Forward because was essentially the “spirit of the 

proposals of the Government of the Guyana, which had distanced itself from 

the due respect to the Geneva Agreement”. Moreover, explained  the 

reasons preventing to resort to the judicial way, which distorted and 

hindered the purpose of reaching a practical and mutually satisfactory 

settlement of the territorial dispute in accordance with 1966 Geneva 

Agreement. 

 

196. On 5 July 2016, Minister of Foreign Affairs of Venezuela wrote again 

to the U.N. Secretary-General insisting in the appointment of a new Good 

Officer in accordance with 1966 Geneva Agreement. 

 

197. On 14 November 2016, the Minister of Foreign Affairs of Venezuela 

sent two letters to the U.N. Secretary-General. In the first one, reported that 

on 12 November 2016, the Government-Opposition Dialogue Table had 

agreed on a unanimous position in defense of the legitimate rights of 

Venezuela over Guyana Esequiba and in defense of the 1966 Geneva 

Agreement.  

 

In the second one, denounced the reckless actions of the Government of 

Guyana in detriment of the legality, responsibility and good faith due to the 

effective fulfillment of the 1966 Geneva Agreement. During 2015 and 2016, 

the Government of Guyana had magnified the abusive practice of granting 

licenses to transnational corporations for exploration and exploitation of 

natural resources in the territory, which had resulted in a “dramatic 

environmental deterioration”. The same had been done in the maritime 

areas which correspond to the projection of the Guayana Esequiba. 

  

198. On 16 December 2016, the U.N. Secretary-General, Ban Ki-moon, 

concluded that the present Good Offices process, which has been 

conducted since 1990, will continue for one final year, until the end of 2017, 

with a strengthened mandate of mediation. Also said that, unless there was 

significant  progress on a full agreement to the controversy by the end of 

2017, would choose the International Court of Justice as the next means of 

settlement, in a misunderstanding of his powers and responsabilities under 

the 1966 Geneva Agreement and U.N. Charter. Ban Ki-moon completely 
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ignored the example of his predecessors, in particular, the prudence, 

impartiality and diplomatic efforts of Dr. Javier Pérez de Cuellar.  

 

199. On 17 December 2016, President of Venezuela, Nicolás Maduro, 

sent a letter to the U.N. Secretary General, Ban Ki-moon, where objected 

the recommendation to the Court as next means because neither Guyana 

nor Venezuela have recognised its jurisdiction, also considered that the 

Court is not an appropiate means in accordance with the purpose of 1966 

Geneva Agreement, and called the attention to the reduced timeframe in 

which the Good Offices with a strengthened mandate of Mediation will be 

applied, which condemns in advance its effective possibilities of action and 

favors the disinterest of Guyana, since the immobility would automatically 

lead to the Court: 

 

“our objection to the intention [...] to recommend to the Parties that they resort to 

the Court [...] 

is not in accordance with the letter or the purpose of the Geneva Agreement”. 

 

The Venezuelan Civil Society also rejected the conclusions of the U.N. 

Secretary-General, Ban Ki-moon, for the same reasons. First, the one-year 

period of Good Offices with a strengthened mandate of Mediation was too 

short to reach an agreement given the complexity of the dispute; second, 

the announced recourse to judicial settlement which is inadequate and, in 

any case, premature, did not conform to the principle of progressivity 

enshrined in Article IV (2) of the 1966 Geneva Agreement; and fourth, the 

U.N. Secretary-General has not the powers to choose the Court without the 

consent of all Parties and the basis on he would try to lead they before the 

International Court of Justice was ambiguous, because they never have 

recognized its jurisdiction. 

 

200. On 22 December 2016, the President of Guyana, David Granger, in a 

speech to the Guyana Defence Force (GDF), said exultant and 

demostrating that his Government would not take seriously the last year of 

the Good Offices with a strengthened mandate of mediation: 

 

“Well we have already decided that we have already waited 51 years too long. It is 

our territory and we will go to Court to prove that it is our territory”. 

 

201. As it could be observed, since 1966 until the present, Venezuela has 

deployed a policy of dialogue of cooperation in order to resolve the 

controversy; but Guyana has ignored the object and purpose of the 1966 

Geneva Agreement because its de facto control of the Guayana Esequiba, 
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and has maintained the position that the treaty is only an agreed legal 

mechanism to continuing the process of examination of evidence to 

establish the nullity of 1899 Award, and has refused to sustain serious 

substantive talks about the revision of the frontier, with some exceptions, as 

the bilateral negotiations between 1976-1978 which almost settle the 

territorial controversy, and that was resumed briefly in 1985, and at the first 

years of the Good Offices process in early 1990s.  

 

Moreover, Guyana has implemented along the period some diplomatic 

campaigns to desligitimized Venezuela claim of the Guayana Esequiba and 

to victimized itself:  

 

(a) Alleging fictional Venezuela violations to its sovereignty and territorial 

integrity,  

 

(b) Distorting legitimate Venezuela objections to natural resource licenses 

unilaterally awarded by Guyana in the disputed territory or its maritime 

projection, invoking Article V of 1966 Geneva Agreement, and claiming that 

Venezuela interfering and discourage economic development of Guyana;  

 

(c) Deforming legitimate Venezuelan acts of defense of its own Economic 

Exclusive Zone as projection of the mouth of the Orinoco River to the 

Atlantic Ocean, which is no under discussion, and trying to make them look 

like Venezuelan violations to Guyana sovereignty172.  

 

Notwithstanding, in nowadays, the statu quo is not working well to Guyana, 

because the promise of huge oil revenues in the marine and submarine 

areas to be delimited with Venezuela. Guyana unilateral awarded oil and 

gas licenses objected by Venezuela, and ExxonMobil has discovered a 

significant amount of oil resources (9 billion barrels of oil equivalent 

estimated) since 2015. For that reason, Guyana declared that the Good 

Offices process failed, complained to U.N. Secretary-General, Ban Ki-moon, 

that Venezuela was a threat to its national security, and asked to him to 

choose the Court as next means of peaceful settlement. 

 

 

 

                                                             
172 Guyana claims again all of this in its unilateral Application and Memorial on Jurisdiction. 
Application Instituting Proceedings of Guyana, para. 50-54; Memorial of Guyana, Vol I., para. 1.34. 
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I. Good Offices with stregthened mandate of Mediation and the 

wrong choice of the Court as next means by the  

U.N. Secretary-General: 2017-2018 

 

202. On 23 February 2017, the new U.N. Secretary-General, H.E. António 

Guterres, followed the erroneus path of his predecessor, and name the new 

Good Officer with strengthened mandate of mediation, Dag Halvor 

Nylander, until the end of that year. Venezuela accepted the appointment on 

25 February and Guyana on 23 March 2017. 

 

203. On 25 February 2017, Minister of Foreign Affairs of Venezuela, Delcy 

Rodríguez, sent a letter to the U.N. Secretary-General, H.E. António 

Guterres, which emphasized: 

 

(a) The designation of the Good Officers has always been done with the 

approval of the Parties after consultation. To this end, in order to respect 

the procedure that has historically been complied with, a visit by the 

candidate to Caracas would be appreciated, as soon as possible. 

 

(b) The willingness of Venezuela to collaborate closely and in good faith with 

the Personal Representative of the U.N. Secretary-General, once the 

Parties have given their approval, with special attention to the reduced 

timeframe in which the intended means will be applied, which condemns 

in advance its effective possibilities of action and favors the disinterest of 

Guyana, since the immobility would automatically lead to the Court. 

 

(c) A recommendation of the U.N. Secretary-General on this regard would 

otherwise be absolutely inadmissible, considering the spirit and letter of 

the 1966 Geneva Agreement, which provides for a full and successive 

use of political means to solve the dispute. This recommendation could 

not be accepted by Venezuela. There is also no principle of jurisdiction 

that allows it. 

 

204. Dag Halvor Nylander made his first exploratory visits to Caracas (10-

11 April and 3-4 May 2017) and Georgetown (12-13 April and 5-6 May 

2017). His greatest interest was to identify short-term confidence-building 

measures, such as the reactivation of the High Level Binational 

Commission, the establishment of a bilateral mechanism for rapid and direct 

communication in the event of maritime or border incidents, or restoration of 

the rice compensation agreement in the framework of PETROCARIBE 

Agreement. 



152 
 

 

While Venezuela demonstrated its total commitment to negotiate in an 

amicably way to seek satisfactory solutions for the controversy and 

continued to object the Court as next means; Guyana simply let the time to 

pass, in order to take advantage of the promise made by the previous U.N. 

Secretary-General, Ban Ki-moon. 

 

205. On 22 June 2017, the Good Officer, Dag Halvor Nylander, sent a 

diplomatic communication to the Minister of Foreign Affairs of Venezuela, 

Delcy Rodríguez, which included a document entitled Guidelines for the 

Negotiation Process. The eight-page document was essentially procedural. 

It raised the how, where and when of a Mediation for the solution of the 

“core issue”, which he defined as “border dispute” (main table), completed 

with measures he called “confidence building” (secondary technical table). 

 

On 7 July 2017, Dag Halvor Nylander met separately in New York with the 

representatives of Guyana and Venezuela, and proposed the following 

agenda for the formal bilateral meetings:  

 

(a) The Venezuelan contention that the 1899 Award of 1899 is null and void. 

 

(b) Options for the solution:  

 

 Maritime issue  

 Environmental issue  

 Dimensions of bilateral cooperation  

 Other matters  

 

(c) Implementation and verification of agreements.  

Dag Halvor Nylander suggested the possibility that the Parties agreed on an 

environmental conservation project over a circumscribed area of the 

Guayana Esequiba, a pilot plan as a first step for a practical and satisfactory 

arrangement. 

It is important to notice from those proposals, that the last Good Officer was 

conscious that the controversy is a “border dispute”, and not a legal question 

of the validity and nullity of the 1899 Award. 

206. The three formal bilateral meetings with the Good Officer, Dag Halvor 

Nylander, were held at Greentree Estate in New York, on 28-29 October, 

19-20 November and 29-30 November 2017. 
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On 20 November 2017, Venezuela proposed to apply a modus vivendi while 

the direct negotiations were resumed. According to this proposal, during the 

negotiations, Venezuela would not interfere in the activities of Guyana in the 

disputed territory, and Guyana would provide timely information on its 

development plans that could affect the environment and bearing in mind 

that, as provided in the Article V (2) of the 1966 Geneva Agreement, none of 

these activities would constitute a basis for enforcing or creating sovereignty 

rights.  

 

As regards the maritime spaces, from the projection of the coast of the 

Guayana Esequiba, Venezuela proposed its division into three corridors: 

The eastern corridor or segment under Guyanese administration, the 

western one, under Venezuelan administration, and the central one as a 

reserve area where the Parties would act in concert. Venezuela undertook 

to respect the oil and gas licenses granted by Guyana until the date of 

adoption of the modus vivendi. The granting of new licenses would 

correspond to each administration in its corridor, prior information and 

consultation with the other Party. Only those licenses having being mutually 

agreed would be granted in the reserve area.  

 

Venezuela also proposed that the Parties would accommodate their 

education plans in order to prevent the territorial dispute from being taught 

in terms of confrontation, and promote the cooperation and undestanding 

between the peoples with a view to solving the dispute.  

 

Finally, if by 31 December 2019, it had not reached a full agreement, 

Venezuela proposed that Article IV (2) of the 1966 Geneva Agreement was 

suspended while negotiations were taking place, and later would be 

reactivated at the point where it was suspended, unless that the Parties 

agreed to continue negotiations or agreed to choose another means of 

settlement. 

 

Guyana rejected all the proposals of Venezuela, and not made anyone. 

 

207. Under the leadership of David Granger, Guyana adopted an attitude 

of radical hostility toward Venezuela and refused any kind of negotiation, 

exclusively betting on the judicial settlement before the Court. Guyana 

insisted on: (a) Unilateral actions, concerning not only the disputed land 

territory, but also the maritime spaces which are its projection, and even, 

which belong to the Delta Amacuro state (mouth of the Orinoco River) under 
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indubitable Venezuelan sovereignthy; (b) Offensive and aggressive public 

statements against Venezuela, before the U.N. General Assembly, the 

Legislative Assembly of Guyana, and other international instances; (c) Clear 

attempt to take advantage of the bad reputation that the regime of Nicolás 

Maduro has earned in the Latin America and the Caribbean and of the deep 

crisis of Venezuela in the Lima Group173, CARICOM, OAS174 and United 

Nations, where Guyana talked about false Venezuelan aggressions and 

even let float the idea that the regime of Nicolás Maduro was about to 

reissue what the Argentine military regime did with the Falkland Islands (in 

Spanish, “Islas Malvinas”) in 1982, and thus strengthen the diplomatic 

support for its request to the judicial settlement of the controversy before the 

Court; and, (d) Absolute contempt for the proposals made by Venezuela at 

the three formal bilateral meetings at Greentree Estate in New York.  

 

208. On 30 January 2018, U.N. Secretary-General, H.E. António Guterres, 

in a clear excess of his powers and misconstruction of his responsabilities 

under the 1966 Geneva Agreement and U.N. Charter, endorsed the request 

of Guyana, and “chose” the Court as next mean of settlement without the 

consent of Venezuela. But, because he know well tha Guyana can not 

unilaterally seise the Court without an special agreement with Venezuela, 

also “reached the conclusion that Guyana and Venezuela could benefit from 

the continued Good Offices of the United Nations through a complementary 

process established on the basis of the powers of the Secretary-General 

under the Charter of the United Nations”. Guyana deliberately omitted this in 

its unilateral Application and Memorial on Jurisdiction. 

 

The Government of Venezuela, the National Assembly controled by 

opposition political forces, and the Venezuela Civil Society, rejected 

                                                             
173 The Lima Group was created for promoting the democratization of Venezuela and adressing its 
humanitarian/migrant crisis on 8 August 2017. Guyana has been member until now, although has 
not signed all its statements. 
 
174 Guyana voted in favor of the Resolution 1117 adopted by Permanent Council of the Organization 
of American States (OAS) at its special meeting held on 10 January 2019, which agreed “to not 
recognized the legitimacy of Nicolás Maduro new term”, “to urge all Members States and invite 
Permanent Observers (...) to adopt, in accordance with international law and their national 
legislation, diplomatic, political, economic and financial measures that they consider appropriate, to 
contribute to the prompt restoration of the democratic order of Venezuela”, “to call for new 
Presidential elections with all necessary guarantees of a free, fair, transparent, and legitimate 
process to be held at an early date attended by international observers” and “implement measures 
to address the humanitarian crisis in Venezuela”. Thus, the Government of Guyana has been fully 
aware that Venezuela has been in the midst of a deep political, economic and humanitarian crisis 
since 2016 until nowadays, and despite this, has gone ahead with its maximum pressure campaign 
in order to obtain a crooked road toward the impossible judicial settlement of the controversy. 
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unanimously this conclusions included in the Statement attributable to the 

Spokesman for the Secretary-General on the border controversy between 

Guyana and Venezuela. 

 

209. On 25 February 2018, President of Venezuela, Nicolás Maduro, sent 

a letter to the U.N. Secretary-General, H.E. António Guterres, which said 

that he had received: 

 

“...with concern, surprise, and at the same time regrets, the content of his letter, as 

it exceeds, as does the letter signed on 15 December 2016 by his predecessor, Mr. 

Ban Ki-moon, the powers granted to him by the Geneva Agreement, and 

contravenes its spirit, purpose and reason [...] 

The judicial settlement contravenes the Geneva Agreement because it violates its 

Preamble, which stipulates that the dispute must be ‘amicably resolved in a manner 

that is acceptable to both Parties’. It also violates its Article I, since it does not lead 

to satisfactory solutions to the practical settlement of the dispute [...] 

In addition, Venezuela does not recognize the jurisdiction of the Court […]  

and in this sense it has been consistent with its historical position [...] 

The proposal would be sterile, unacceptable and contrary to the interests of 

Venezuela and its People”. 

 

210. On 29 March 2018, Venezuela knew that Guyana had filed a 

unilateral Application by a public communiqué from the Ministry of Foreign 

Affairs of Guyana, before having received the official communication of the 

Greffier of the Court. A statement from the Ministry of Foreign Affairs of 

Venezuela was issued on 30 March 2018, which calling to resume the 

diplomatic means to resolve the historic dispute over Guayana Esequiba 

according with 1966 Geneva Agreement. 

 

211. On 22 December 2018, Guyana again as in October 2013, illegally 

authorized two seismic prospecting vessels, Ramform Tethys with the flag 

of Bahamas and Delta Monarch with the flag of Trinidad and Tobago, to 

carry out activities for the oil company ExxonMobil in the Venezuelan 

Exclusive Economic Zone generated by the Orinoco Delta state (mouth of 

the Orinoco River), which were intercepted by the naval unit of Venezuela 

Kariña. 

 

Guyana also published new maps with its unfriendly claim of Economic 

Exclusive Zone, which cut the Venezuelan Economic Exclusive Zone 

towards the Atlantic Ocean generated from the projection of Delta Amacuro 

state (mouth of the Orinoco River) between Punta Araguapiche and Punta 

Playa, and that never has been under discussion because always has been 

under Venezuela sovereignty, as said previously. 
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After denouncing the misrepresentation made by the Ministry of Foreign 

Affairs of Guyana which qualifyied as a hostile and illegal act “occurred 

within the Exclusive Economic Zone of Guyana” the prudent and 

proportionate action of the Venezuelan Navy, the Ministry of Foreign Affairs 

of Venezuela sent a Note of Protest manifested its concern over the series 

of unilateral and arbitrary actions in maritime spaces to be delimited or even 

in Venezuelan maritime spaces, with which Guyana has tried to consolidate 

irreversible situations or precedents favorable to its interests. Venezuela 

refrained itself from following that destabilizing course of conduct, and 

required to Guyana to do the same. The Note of Protest also said: 

 

“The peaceful settlement of the territorial dispute and the delimitation of maritime 
spaces will only be possible through the negotiation of the Parties, eventually 
assisted by political means, such as Good Offices, used in the past, or mediation, 
capable to lead to practical, satisfactory and acceptable settlement for Venezuela 
and Guyana, contemplated by the 1966 Geneva Agreement [...] 
Venezuela asserts that the International Court of Justice lacks jurisdiction over the 
unilaterally Application of Guyana, invoking as sole basis a choice made by the 
U.N. Secretary-General that does not correspond to his powers in accordance with 
Article IV.2 of the Geneva Agreement and which, in any case, is in itself insufficient 
to substantiate unilateral action. Hence its refusal to participate in the proceedings 
initiated before the Court [...] 
Considering all the above, the Government of Venezuela proposes to the 
Government of Guyana, the resumption of direct negotiations, on the date and 
place to be fixed by mutual agreement for the coming year, and counting with the 
assistance of the U.N. Secretary-General”. 

 
The Lima Group endorsed the version of Guyana in a statement of 4 

January 2019, but days after withdrew it, when confirmed by the National 

Assembly of Venezuela and other international sources, the 

misrepresentation of the Government of Guyana. 

 

212. The reason of the unilateral Application of Guyana before the Court, 

with the legal fees paid for international oil company ExxonMobil175 and 

against the spirit, intent and letter of 1966 Geneva Agreement is the promise 

to become in the new “Dubai of the Americas”. So Guyana requests to the 

Court to confirm the validity of 1899 Award and also that “Venezuela shall 

refrain from threatening or using force against any person and/or company 

licensed by Guyana to engage in economic or commercial activity in 

Guyanese territory as determined by the 1899 Award (...) or in any maritime 

                                                             
175 “ExxonMobil offers assistance to settle Guyana/Venezuela border controversy” in Jamaica 
Observer, Kingston, 3 December 2017; “Exxon money for ICJ legal fees” in Guyana Chronicle, 
Georgetown, 9 December 2017; “Guyana begins to cash in ExxonMobil signing bonus to cover 
legal fees at ICJ” in Oil Now, Georgetown, 26 April 2018. 
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areas appurtenant to such territory over which Guyana has sovereignty or 

exercises sovereign rights, and shall not interfere with any Guyanese or 

Guyanese-authorized activities in those areas”. But, in accordance to the 

International Law in general and the Article V (2) of 1966 Geneva 

Agreement, only when both States have resolved its controversy over the 

land frontier in a manner acceptable to both Parties, shall proceed to 

negotiations in order to delimit marine and submarine areas, because it is 

another pending controversy between them. 
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IV. QUESTIONS ON JURISDICTION AND ADMISSIBILITY 

A. Introduction: The Court has not jurisdiction on the Dispute 

 

213. Judicial settlement of international disputes is not a compulsory 

procedure imposed on States by International Law. In other words, States 

are not required to resort to judicial means to settle their international 

disputes. Jurisdiction must be conferred upon the Court, specifically and 

explicitly, by the State Parties to a dispute. Such conferral is governed by 

the provisions of the U.N. Charter, the Statute of the Court, and the Rules of 

the Court. To reflect this consensual basis, there are certain basic rules and 

principles governing the question of jurisdiction. 

 

The principle that underpins the jurisdiction of the Court in contentious 

cases is the principle of consent. It underscores that the jurisdiction of the 

Court must be conferred by the Parties on the Court in each and every case. 

This is because, in accordance with the principle of sovereignty, no State is 

obliged to accept the jurisdiction of a third Party as the Court. 

 

The Court has invariably upheld the principle of consent in its jurisprudence, 

as well as its predecessor the Permanent Court of International Justice 

(hereinafter referred to as “the PCIJ”) 

 

The PCIJ held in the Advisory Opinion on the Status of Eastern Carelia:  

“It is well established in International Law that no State can, without its consent, be 

compelled to submit its disputes with other States either to  mediation or to 

arbitration, or any other kind of pacific settlement” 176.  

It is this acceptance that determines the jurisdiction of the Court over the 

dispute, since it rests on the consent of the Parties: 

“The Court's jurisdiction depends on the will of the Parties. The Court is always 
competent once the latter have accepted its jurisdiction...”177 

 

The Court itself has reiterated on several occasions the existence of: 

 

                                                             
176 Status of Eastern Carelia, Advisory Opinion, P.C.I.J., 1923, (Series B) No. 5, p. 27. The 
Permanent Court of International Justice reaffirmed the Eastern Carelia dictum in Mavrommatis 
Palestine Concessions (Greece v. United Kingdom), P.C.I.J., 1924, (Series A) No. 2, p. 16.  

177 Upper Silesia (Minority Schools), P.C.I.J., 1928, (Series A), No. 15, p. 22. 
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“...a well-established principle of International Law embodied in the Court’s Statute, 

namely, that the Court can only exercise jurisdiction over a State with its 

consent”178. 

Derived from the principle of sovereignty, free choice of means of settlement 

is a long established principle of International Law. So long as a peaceful 

means of settlement is resorted to, States are not obliged to use judicial 

means for the settlement of international disputes. The principle of free 

choice of means in no way weakens or otherwise strengthens the judicial 

settlement.  

According with the aforemention, consent to the jurisdiction of the Court 

must be given expressly and unequivocally. Venezuela never has expressed 

its clear and unequivocal consent to the jurisdiction of the Court in the 

controversy over the Guayana Esequiba, nor it may be inferred conclusively 

from its acts: 

(a) Through the inclusion of any compromissory clause in the 1966 Geneva 

Agreement; 

 

(b) Through the conclusion of a special agreement (compromis) with 

Guyana;  

 

(c) Through other compromissory clauses in multilateral or regional treaties 

that could confer jurisdiction to the Court on the controversy, like 

American Treaty on Pacific Settlement (Bogotá, 1948), Revised General 

Act for the Pacific Settlement of International Disputes (New York, 1949), 

the Optional Protocol of signature concerning the compulsory settlement 

of disputes concerning the Geneva Conventions of Law of Sea (Geneva, 

1958), Optional Protocol of Vienna Convention on Diplomatic Relations 

concerning the Compulsory Settlement of Disputes (Vienna, 1961), 

Vienna Convention on the Law of Treaties (Vienna, 1969), United 

Nations Convention on the Law of the Sea (UNCLOS, Montego Bay, 

1982), et cetera;  

 

(d) By virtue of unilateral declaration recognizing the jurisdiction of the Court 

as “compulsory ipso facto and without special agreement, in relation to 

any other State accepting the same obligation”, in all legal disputes 

                                                             
178 Monetary Gold removed from Rome in 1943, I.C.J., 1954, p. 32. See also East Timor, I.C.J., 
Reports 1995, para. 101. 
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concerning the matters specified in Article 36 (2) of the Statute of the 

Court (the so-called “Optional or Facultative Clause” system), or; 

 

(e) By accepting jurisdiction for the case on the terms of the Forum 

Prorogatum doctrine.  

214. The basis for jurisdiction of the Court alleged by Guyana is 
erroneous: 
 

“Jurisdiction in this case is based on Article 36 (1) of the Court’s Statute pursuant to 
the mutual consent of Guyana and Venezuela to have this controversy resolved by 
the Court. Their consent is expressed in Article IV (2) of the 1966 Geneva 
Agreement [...] 
On 30 January 2018, invoking his authority under Article IV(2), U.N. Secretary-
General António Guterres decided that the  ‘good offices’ process had failed, and 
chose adjudication by the International Court of Justice as the next means of 
settlement of the controversy”179.  

 

That is to say, Guyana seeks to establish the jurisdiction of the Court with 

the mere choice carried out by the U.N. Secretary-General, H.E. António 

Gueterres, which it transforms in a binding “decision”, under the wrong 

presumptions that the Article IV (2) is a compromissory clause and that the 

Parties have empowered to the U.N. Secretary-General under the 1966 

Geneva Agreement to substitute their clear and unequivocal consent to the 

jurisdiction of the Court.  

 

It must be clarified that the Article IV (2) is not a compromissory clause and 

that the Parties had not the intention of give to the U.N. Secretary-General 

these presumptive extraordinary powers, which can be extracted from the 

terms of the 1966 Geneva Agreement and supplementary means of 

interpretation as the travaux préparatories.  

 

The choice of the Court as next means for the solution of the controversy 

without Venezuela consent by the U.N. Secretary-General, H.E. António 

Guterres, was a wrong choice and constituted an ultra vires act, as 

discussed later. 

 

215. The Court lacks of jurisdiction to hear the dispute over the frontier 

between Venezuela and Guyana, mainly based on the following reasons: 

 

(a) Venezuela has a inveterate doctrine of foreign policy, in fact 

consistently wieldied in the international arena in the last 100 years, 
                                                             
179 Memorial of Guyana, Vol I., para. 3.1. and para. 3.7. 

 



161 
 

which consists in not accepting resort to adjudicative methods or 

jurisdictional means of dispute settlement without its consent, neither 

arbitration nor judicial settlement, especially on matters of vital 

interests, territorial integrity, Independence or national security (that 

is to say, which Venezuela has always understood as issues of 

political disputes). For that reason, Venezuela has never recognized 

the compulsory ipso facto jurisdiction of the Court or its predecessor 

the PCIJ, through a unilateral declaration under the so-called 

“Optional or Facultative Clause” system; nor has given its consent to 

it on matters of territorial integrity as the dispute over the Guayana 

Esequiba, through compromissory clauses of bilateral, regional or 

multilateral treaties as the 1948 Pact of Bogotá or the UNCLOS.  

 

(b) Because the 1966 Geneva Agreeement instituted a dispute 

settlement procedure of four steps, which is essentially optional and 

based on mutual consent rather than compulsory; because the 

Parties was careful to maintain the control of process due to this 

territorial controversy is related to their vital interests. In this context, 

the Article IV of this treaty is not a compromissory clause, but a 

pactum de negociando; a clause which entails the duty to negotiate in 

good faith the continuity of the dispute settlement procedure if the 

Mixed Commission provided in Article I failed, through the choice of 

the an appropiate means of pacific settlement of international 

disputes provided in Article 33 of the U.N. Charter. The judicial 

settlement by the Court is only a implicit legal option, and in any 

case, the acceptance of the jurisdiction of the Court would require the 

consent of all Parties through a compromis. 

 

(c) Because it is clear from the text of Article IV (2) of the 1966 Geneva 

Agreement that the U.N. Secretary-General can not “decide” the 

means of settlement the dispute, but “choose” the means and 

propose it to the Parties, which shall give their consent and make it 

effective. Moreover, according with the treaty, the U.N. Secretary-

General has limits in the possible choices, as he only can choose 

appropiate diplomatic means –which has not been exhausted– to 

resolve this political dispute, according with the spirit, intent and letter 

of the 1966 Geneva Agreement; 

 

(d) Because the function conferred by the Parties to the U.N. Secretary-

General upon the Article IV (2), also must be interpreted in 

conjunction with the U.N. Charter, which establishes his political role 
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and Good Offices powers, so he has not the powers of a international 

judicial body for make binding decisions on the Parties as Guyana 

pretends. Moreover, the U.N. Charter establishes the principle of free 

choice of means, the provision of appropiateness of the procedures 

or methods of adjust recommended, and the provision that legal 

disputes should referred by the Parties to the Court in accordance 

with the Statute of the Court. So, the “choice” of the Court as next 

means to be used for the solution of the controversy on 30 January 

2018, without Venezuela consent, by the U.N. Secretary-General, 

H.E. António Guterres, was a wrong choice or recommendation, and 

constituted an ultra vires act, which in any case, was not a legally 

binding “decision” as Guyana argues. The mere mention of Article 33 

of the U.N. Charter in the wording of Article IV (2) of the 1966 

Geneva Agreement, does not empower to the U.N. Secretary-

General to “decide” the Court as next means, and for sure, he can 

not replace the consent of the Parties to the jurisdiction of the Court 

in the dispute as sovereignty States as Guyana argues. 

 

(e) Because, in any case, the dispute that has been submitted to the 

Court is not the one to which refer the 1966 Geneva Agreement. 

 

216. The Venezuelan Civil Society regrets that, notwithstanding the facts 

that Venezuela and Guyana have recognised that the 1966 Geneva 

Agreement is still in force and never have recognised the jurisdiction of the 

Court, Guyana filed an unilateral Application before it against the spirit, 

intent and letter of the treaty. This unilateral Application is also so confused 

and illogical, that it is objectively impossible to the Court to make sense to it. 

 

B. Venezuela has never consent the compulsory jurisdiction of the Court 

on matters of vital interest and territorial integrity: 

the Gil Borges Doctrine 

 

217. Throughout the history, Venezuela has made longstanding 

reservations about third-Party dispute settlement. Accordingly, Venezuela 

has never recognized the compulsory ipso facto jurisdiction of the Court or 

its predecessor the PCIJ, through a unilateral declaration under the so-

called “Optional or Facultative Clause” system; nor has given its consent to 

it on matters of vital interest, territorial integrity, Independence and national 

security (that is to say, issues of political disputes), through compromissory 

clauses of bilateral, regional or multilateral treaties.  
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218. The establishment of the PCIJ was provided for in the Article 14 of 

the Covenant of the League of Nations. The Assembly of the League of 

Nations decided that a vote alone would not be sufficient to establish the 

PCIJ, and that its Statute would have to be formally ratified by each State 

represented in the Assembly. The Resolution concerning to the 

establishment of a Permanent Court of International Justice was approved 

unanimously in the First Assembly of the League of Nations  at Geneva on 

13 December 1920, and it called upon the Council to submit a Protocol of 

Signature adopting the Statute to the Members of the League of Nations, 

and decided that the Statute should come into force once a majority of 

Member States had ratified it.  

 

The Protocol of Signature of the Statute for the Permanent Court of 

International Justice provided by Article 14 of the Covenant of League of 

Nations with the text of this Statute established the “Optional Clause” and 

was opened for signature on 16 December 1920: 

 

“The undersigned, being duly authorized thereto, further declare, on behalf of their 

Government, that from this date, they accept as compulsory ipso facto and without 

special Convention, the jurisdiction of the Court in conformity with Article 36, 

paragraph 2, of the Statute of the Court”. 

 

219. The Minister of Foreign Affairs, Dr. Esteban Gil Borges, sent 

instructions to the delegation of Venezuela to the First Assembly of the 

League of Nations, which had the Dr. Diógenes Escalante as chairman and 

Dr. Santiago Key Ayala as Delegate in the Third Commission (in charged of 

the establishment of the PCIJ), to sign the Protocol at the same day, but that 

Venezuela shall be not consent the compulsory jurisdiction of the PCIJ 

through a unilateral declaration under the “Optional Clause” system 

provided in the Article 36 of its Statute. On this regard, as the delegation of 

Venezuela at the League of Nations underlined in its reports, Venezuela had 

differed from most of Latin American countries: 
 

“The Delegate of Venezuela kept reservations, in general, working only in the sense of 

ensuring the principle of representation in the Court for all States, without privileges. 

Regarding to the compulsory jurisdiction, it was among the instructions of the Ministry, 

whose reasons of prudence he understood and shared […]                                  
Venezuela shared in principle the ideal of its Latin American colleagues, but the 

fate of the Court would be compromising if tried to give it compulsory jurisdiction; 

that in the case of this and other organizations constituted by the League, it was 

preferable to work to ensure in them a just influence of the weak countries and to 

obtain a guarantee of justice and impartiality in their decisions before extending 

their powers and faculties without that influence or guarantees [...]                                                                         
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that the nature of the Court, which distinguishes it from the arbitral tribunals existing 

up to now, does not reside in the fact that the Parties recognize their jurisdiction, 

voluntarily or not, but in the principles that will guide it to know and decide on their 

matters”180. 

 

220. On 2 July 1921, the National Congress of Venezuela approved the 

Protocol with the Statute of the PCIJ. On 7 September 1921, the President 

of Venezuela, Victorino Márquez Bustillos, and the Minister of Foreign 

Affairs, Dr. Pedro Itriago Chacín –who substituted to Dr. Esteban Gil Borges 

on 7 July 1921–, signed the Executive Order No. 13,794 through which the 

Protocol was placed in execution, thus culminating the ratification process. 

The criterion of no recognition to the compulsory ipso facto jurisdiction of the 

PCIJ through a unilateral declaration under the “Optional Clause” was 

maintained, and so was born the Gil Borges Doctrine. 

 

221. By the time of the Second Assembly of the League of Nations, on 

September 1921, a majority of the Members (Venezuela included) of the 

League had signed and ratified the Protocol. The Statute of the PCIJ thus 

entered into force. The delegation of Venezuela at Geneva was decidedly 

optimistic and positive about the PCIJ, because: 

 

“The Permanent Court of International Justice is in practice a higher instance open 

to all States, which if it is not compulsory for the moment, will be of such moral force 

that it will hardly be a government that intends to evade it, if not in those cases in 

which its appears that vital interests of the State are at stake”181. 

 

222. While PCIJ was in existence, 43 States accepted its compulsory 

jurisdiction under the “Optional Clause” system, but Venezuela was not 

amongst them. On 15 June 1939, when the PCIJ had issued its last 

judgment, only the following 29 States remained bound by the “Optional 

Clause”: Union of South Africa, Australia, Bolivia, Brazil, United Kingdom, 

Bulgaria, Canada, Colombia, Denmark, Dominican Republic, Estonia, 

Finland, Haiti, India, Iran, Ireland, Latvia, Luxembourg, Netherlands, New 

Zealand, Norway, Panama, Paraguay, Portugal, El Salvador, Siam, 

Sweden, Switzerland, and Uruguay. The other 14 States which had 

                                                             
180 “Report presented to the Minister of Foreign Affairs of Venezuela by the Venezuelan Delegation 
in the First Assembly of League of Nations”, Geneva, December 1920; in Archivo del Ministerio de 
Relaciones Exteriores de Venezuela, Venezuela en la Sociedad de las Naciones, folder No. 49, p. 
XLV-XLVI. 
 
181 “Report presented to the Minister of Foreign Affairs of Venezuela by the Venezuelan Delegation 
in the Second Assembly of League of Nations”, Geneva, 10 October 1921; in Archivo del Ministerio 
de Relaciones Exteriores de Venezuela, Venezuela en la Sociedad de las Naciones, folder No. 49, 
p. 98 (undeline added). 
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accepted the compulsory jurisdiction of the PCIJ were no longer Parties by 

1945: Albania, Belgium, China, Ethiopia, France, Germany, Greece, 

Hungary, Italy, Lithuania, Peru, Spain, Romania, and Yugoslavia182. 

 

223. On 2 October 1924, the Fifth Assembly of the League of Nations 

approved and opened to signature the Protocol of for the Pacific Settlement 

of International Disputes (also called Protocol of Geneva) with the object of 

introduce amendments into the Covenant of the League of Nations for the 

reduction of armaments and the improvement of the peaceful settlements of 

international disputes.  

 

The Article 3 of the Protocol of Geneva conferred the compulsory jurisdiction 

to the PCIJ on all disputes:  

 
“The signatory States undertake to recognise as compulsory, ipso facto, and 

without special agreement, the jurisdiction of the Permanent Court of International 

Justice in the cases covered by paragraph 2 of Article 36 of the Statute of the 

Court, but without prejudice to the right of any State, when acceding to the special 

Protocol provided for in the said Article and opened for signature on December 16th, 

1920, to make reservations compatible with the said clause. 

Accesion to this special Protocol, opened for signature on December 16th, 1920, 

must be given within the month following the coming into force of the present 

Protocol. 

States which accede to the present Protocol after its coming into force must carry 

out the above obligation within the month following their accesion”. 

 

Moreover, the Article 4 and Article 6 consented the compulsory arbitration of 

the disputes through the Council and the Assembly respectively.  

 

The representative of Venezuela, Dr. Diógenes Escalante, in the report to 

the Minister of Foreign Affairs of Venezuela, expressed his concern about 

the consent to the compulsory jurisdiction of the PCIJ: 

 

“As long as the current deficiencies of International Law exist, the integrity of that 

justice will be relative in the hands of judges obliged to apply principles of a diverse 

nature”183. 

                                                             
182 Permanent Court of International Justice, Collection of Texts Governing the Jurisdiction of the 
Court, Series D, No. 6, 1932, p. 50. Note that Nicaragua is not included in this listing, although the 
International Court of Justice later decided that its declaration of 24 September 1929, accepting the 
compulsory jurisdiction of PCIJ under the Optional Clause, was valid. I.C.J., Reports 1984, para. 
110, p. 441. 
 
183 “Report presented to the Minister of Foreign Affairs of Venezuela by the Venezuelan Delegation 

in the Fifth Assembly of League of Nations”, Geneva, December 1924; in Archivo del Ministerio de 



166 
 

 

 Also, Dr. Diógenes Escalante was worried about the preponderant role 

assumed by the Council of the League of Nations on the matter of 

compulsory arbitration: 

 

“the need to examine with particular attention in the future the composition of the 

Council as regards to its non-permanent members [...]  

the principle of alternance will have to be sustained decisively”184. 

 

By the time of the Sixth Assembly of the League of Nations, on September 

1925, and following the instructions of the Minister of Foreign Affairs, Dr. 

Pedro Itriago Chacín, the delegation of Venezuela did not sign the Protocol 

of Geneva because it conferred compulsory jurisdiction of the PCIJ and 

provided the resource to compulsory arbitration on all disputes: 

 

“Venezuela did not take part in the discussions on this matter following the 

instructions [...] The problems related to this matter, today, exclusively concern to 

the European situation”185. 

 

224. By the time of the Seventh Assembly of the League of Nations, on 

September 1926, the Protocol of Geneva of 1924 had failed because the 

opposition of the new Government of United Kingdom headed by the Prime 

Minister Stanley Baldwin, and other delegations that pointed out that it was 

no longer necessary after the signature of Pact of Locarno. 

 

Following the instructions of the Minister of Foreign Affairs, Dr. Pedro Itriago 

Chacín, the delegation of Venezuela only was opened to consider the 

establishment of a commission of conciliation186. 

 

The representative of Venezuela in the Third Commission (in charged of 

disarmament, arbitration and security), Dr. Diógenes Escalante, supported 

                                                                                                                                                                                          
Relaciones Exteriores de Venezuela, Venezuela en la Sociedad de las Naciones, folder No. 49, 
p.7.  
 
184 Ibidem., p. 47-48. 
 
185 “Report presented to the Minister of Foreign Affairs of Venezuela by the Venezuelan Delegation 
in the Sixth Assembly of League of Nations”, Geneva, December 1925; in Archivo del Ministerio de 
Relaciones Exteriores de Venezuela, Venezuela en la Sociedad de las Naciones, folder No. 39, 
p.34.  
 
186 “Instructions to the representatives of Venezuela at the Seventh Assembly of the League of 
Nations”, Caracas, 1926, in Archivo del Ministerio de Relaciones Exteriores de Venezuela, 
Venezuela en la Sociedad de las Naciones, folder No. 48. 
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the delegation of United Kingdom against a new proposal of the delegation 

of Belgium to amend the Covenant of the League of Nations with a similar 

provision to the Article 3 of the Protocol of Geneva187. 

 

225. On 26 September 1928, the General Act of Pacific Settlement of 

Intenational Disputes was approved and opened to signature by the Ninth 

Assembly of the League of Nations.  

 

Venezuela was elected as non-permanent member of the Council of the 

League of Nations; but did not sign the General Act of Pacific Settlement of 

Intenational Disputes because it conferred compulsory jurisdiction of the 

PCIJ on all legal disputes in the Chapter II and recourse to compulsory 

arbitration on political disputes in the Chapter III.  

 

226. On 5 April 1933, the Envoy Extraordinary and Minister Plenipotentiary 

of Venezuela to the Netherlands, Mr. José Ignacio Cárdenas, signed with 

the Minister of Foreign Affairs of Netherlands, Mr. Jonkheer Frans Beelaerts 

van Blokland, the bilateral Treaty of Arbitration, Judicial Settlement and 

Conciliation188 in The Hague, which consented the facultative arbitration and 

jurisdiction to the PCIJ founded on a compromis on all legal disputes (not 

political disputes). The treaty established in the Article 2: 

 

“All disputes of a juridical character which it has not been possible to settle 

amicably by the normal methods of diplomacy, including that relating to the 

interpretation of the present Treaty, shall be referred either to an arbitral tribunal or 

to the Permanent Court of International Justice, in accordance with the provisions 

laid down hereinafter.   

The provision of the preceding paragraph shall not apply to disputes arising out of 

events prior to the present Treaty and belonging to the past, or to disputes bearing 

upon questions which International Law reserves for the exclusive competence of 

States”. 

 

And in the Article 4 stated: 

 

“If  in the case of a dispute of the nature decribed in Article 2 the two Parties have 

not had recourse to the Permanent Conciliation Commission, or if that Commission 

                                                             
187 “Report presented to the Minister of Foreign Affairs of Venezuela by the Venezuelan Delegation 
in the Seventh Assembly of League of Nations”, Geneva, December 1926; in Archivo del Ministerio 
de Relaciones Exteriores de Venezuela, Venezuela en la Sociedad de las Naciones, folder No. 48. 

 
188 “The Netherlands and Venezuela. Treaty of Arbitration, Judicial Settlement and Conciliation”, 
League of Nations – Treaty Series, No. 3338, Vol. CXLIV, No. 1,2,3 and 4, Geneva, 1934, pp. 353-
366. This treaty is no longer in force, but is important because the two countries are neighbours 
through the Netherlands Antilles. 
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has not succeeded in bringing the Parties to an amicable agreement, the dispute 

shall be referred by common consent, by means of a special agreement, either to 

an arbitral tribunal acting under the conditions and in accordance with the 

procedure laid down by the Hague Convention 1 of October 18, 1907, for the 

Pacific Settlement of International Disputes, or to the Permanent Court of 

International Justice acting under the conditions and in accordance with the 

procedure laid down in its Statute”. 

 

227. Dr. Esteban Gil Borges became Minister of Foreign Affairs of 

Venezuela for second time in 1936, and under his instructions were signed 

two treaties which consented the compulsory jurisdiction of the PCIJ, but 

with clear exceptions on matters related to vital interests, Independence or 

territorial integrity, and so the Gil Borges Doctrine was confirmed by 

practice. 

 

On 17 December 1939, the Ambassador Extraordinary and Plenipotentiary 

of Venezuela to Colombia, Mr. José Santiago Rodríguez, signed with the 

Minister of Foreign Affairs of Colombia, Mr. Luis López de Mesa, the 

bilateral Treaty of Non-Aggression, Conciliation, Arbitration and Judicial 

Settlement189 in Bogotá, which consented the facultative arbitration and 

compulsory jurisdiction to PCIJ on all disputes, but established in the Article 

II the following: 

 

“The two High Contracting Parties agree to submit, in accordance with the 

stipulations of this Treaty, to the procedures of peaceful settlement established in it, 

the disputes of any nature or that for any reason arise between them and that it has 

not been possible to resolve amicably by ordinary diplomatic means, except only 

those that concern the vital interests, the independence or the territorial integrity of 

the Contracting States”. 

 

On 30 March 1940, Dr. Esteban Gil Borges on behalf of Venezuela, signed 

with the Ambassador of Brazil to Venezuela, Mr. José Francisco de Barros 

Pimentel, the bilateral Treaty for the Pacific Settlement of Disputes190 in 

Caracas, which consented the facultative arbitration and compulsory 

jurisdiction to PCIJ on all legal disputes ((not political disputes) “which it may 

                                                             
189 “Colombia and Venezuela. Treaty of Non-Aggression, Conciliation, Arbitration and Judicial 
Settlement”, United Nations – Treaty Series, No. 896, Vol. 1257, II-896, New York, 1981, pp. 462-
467. The treaty came into force on 12 September 1941, and was filed and recorded at the request 
of Colombia in the Office of Legal Affairs of the U.N. Secretariat on 4 December 1981. 
 
190 “Brazil and Venezuela. Treaty for the Pacific Settlement of Disputes”, United Nations – Treaty 
Series, No. 195, Vol.51, II-195, New York, 1950, pp. 291-319. The treaty came into force on 9 
January 1941, and was filed and recorded at the request of Brazil in the Office of Legal Affairs of 
the U.N. Secretariat on 1 May 1950. 
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not have been possible to settle amicably through the ordinary diplomatic 

channels” according with the Article II and Article III.  

 

Because the boundary with Brazil had been setted with the Treaty of Limits 

and River Navegation signed on 5 May 1859, the Article V stated: 

 

“Questions which have already been the object of a definitive settlement between 

the Contracting Parties shall not be re-opened before the Permanent Court of 

International Justice, unless the dispute arises from the interpretation or execution 

of the said settlement. Furthermore such questions shall not be submitted to an 

arbitral tribunal”. 

. 

228. The Inter-American Conference on Problems of War and Peace was 

held in Chapultepec Castle, México City, on 21 February-8 March 1944. The 

Minister of Foreign Affairs, Caracciolo Parra-Pérez, submitted the Summary 

of Comments of the Government of Venezuela to the Dumbarton Oaks Plan, 

which referring to the Chapter VII of Dumbarton Oaks Proposals for a 

General International Organization stated that: 

 

“The Statute of the Court should be substantially the same as that of the Permanent 

Court of International Justice, with the changes required by the new international 

conditions [...] 

It would be expedient to establish definitively the obligatory jurisdiction of the Court 

for conflicts of legal order [...] 

possible intervention of the Court of International Justice in the other conflicts 

should be established, that is, in the so-called political disputes, by means of the 

issuance of opinions which may be requested by the Council, by the Assembly, or 

by any individual State on those points which the Court itself deems susceptible of 

a legal opinion”. 

 

229. In the Conference of San Francisco, the Minister of Foreign Affairs of 

Venezuela, Dr. Caracciolo Parra-Pérez, as chairman of the Commission IV 

which worked on the draft for the Statute of the International Court of 

Justice, and Dr. Diógenes Escalante as representative of Venezuela, 

submitted the Memorandum on Bases for the Organization of the 

International Court of Justice on 10 April 1945, which about the jurisdiction 

of the proposed International Court of Justice in the Dumbarton Oaks 

Proposals for a General International Organization reiterated: 

 

“The jurisdiction.of the Court would be compulsory for the members· of the general 

organization in conflicts of a juridical nature [...]  
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The Court shall determine·the limits of its competence. In consequence, exceptions 

relative to political disputes and to questions falling under the internal jurisdiction of 

a State should be heard as exceptions before the Court”191. 

 

Finally, the delegation of Venezuela at the 17th Meeting of Committee IV/1 of 

the Commission IV supported the majority decision of retain the “Optional 

Clause” system in the Article 36 (2) of the new Statute of the International 

Court of Justice192. 

 

230. On 24 September 1945, the National Congress of Venezuela 

approved “the provisional agreements concluded by the Participating 

Governments in the United Nations Conference on International 

Organization”, that is to say, the U.N. Charter and the Statute of the Court. 

On 31 October 1945, the President of Venezuela, Rómulo Betancourt, 

signed the executive ratification. The instruments of ratification were 

deposited on 15 November 1945,  thus culminating the ratification process. 

The traditional criterion of Dr. Esteban Gil Borges of no recognition to the 

compulsory ipso facto jurisdiction of the new Court through a unilateral 

declaration under the “Optional Clause” was again maintained, and until 

nowadays. 

 

231. On 9 April 1948, Venezuela signed the American Treaty on Pacific 

Settlement (also known as “Pact of Bogotá”), but after a cautious analysis of 

its provisions and, in particular, the Articles XXXI and XXXV which conferred 

the compulsory jurisdiction of the Court and recourse to compulsory 

arbitration193 respectively on all disputes amongst American States, decided 

not to ratify it.  

                                                             
191 Documents of United Nations Conference on International Organization, Tome XIV, United 

Nations Committe of Jurists, Jurist 16, G/12, San Francisco, 10 April 1945, pp. 368-374. 

192 Documents of United Nations Conference on International Organization, Tome XIII, Commission 
IV Judicial Organization, Doc. 759, IV/1/59, San Francisco, 2 June 1945, pp. 250-251. 
 
193 The American Treaty on Pacific Settlement entered into force on 5 June 1949, and it remains in 
place until nowadays without Venezuela. This treaty through its Article LVIII ceased the General 
Treaty of Interamerican Arbitration and Additional Protocol of Progressive Arbitration of 5 January 
1929, which Venezuela signed on 1 May 1929 and ratified with reservations (Calvo Doctrine and 
issues that had been object of a final agreement) on 23 July 1932. So Venezuela, frustrated with 
the results of Arbitral Awards to delimitate its boundaries (the last one accepted by Venezuela was 
the Award redered by the Federal Council of Switzerland on 24 March 1922 upon certain boundary 
dispute pending with Colombia) and in other disputes, consolidated the gradual extension of its Gil 
Borges Doctrine and no more has accepted the compulsory arbitration on matters of vital interests 
or territorial integrity. In the middle of discussions with Colombia about the maritime boundary, 
Venezuela dennounced “again” the General Treaty of Interamerican Arbitration of 1929 on 9 August 
1981, to leave no room for doubt. 
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232. On 28 April 1949, the Resolution A/RES/268 (III) with the Revised 

General Act for the Pacific Settlement of International Disputes was adopted 

by the U.N. General Assembly in its 3rd Session 199th Plenary Meeting 

celebrated in Lake Success (New York), but Venezuela did not ratify it 

because conferred compulsory jurisdiction of the Court and recourse to 

compulsory arbitration in the disputes.  

 

233. Venezuela actively participated in the First U.N. Conference on the 

Law of the Sea celebrated in Geneva, from 24 February to 27 April 1958. 

The delegation of Venezuela had Dr. Ramón Carmona as chairman, and as 

representatives to Dr. Ángel Aguerrevere, Dr. Armando Schwarck, Dr. Dr. 

Leornardo Díaz González, Dr. Adolfo Romero, Commander Carlos Porras, 

and Captain Arístides Rojas. 

 

At the 7th Plenary Meeting, Dr. Leornardo Díaz González said that: 

“...although his government always faithfully discharged its international obligations, 

he regretted that it could not accept a compulsory jurisdiction clause; such a clause 

would be incompatible with state sovereignty and would, in addition, be unrealistic. 

He therefore favoured a flexible formula more in accordance with the provisions of 

the United Nations Charter and the Statute of theInternational Court of Justice”194. 

At the 13th Plenary, Dr. Leonardo Díaz González said that: 

“that a compulsory jurisdiction or arbitration clause would be unacceptable to many 

States for reasons of municipal law. Those States would be unable to sign the 

instrument drawn up by the Conference, and two months' work would thus have 

been wasted”195. 

Four separate conventions were adopted by the Conference on 29 April 

1958 and were opened for signature until 31 October 1958, and thereafter 

opened for accession by all Member States of the United Nations, as well as 

other States and specialized agencies invited by the General Assembly to 

become party to: the Convention on Territorial Sea and Contiguous Zone 

(entered into force on 10 September 1964); the Convention on the High 

                                                             
194 Summary Records of the 7th Plenary Meeting, “Consideration of proposals concerning the 

settlement of disputes (A/CONF.13/BUR/L.3, L.5, L.6)”, Geneva, 21 April 1958, Official Records of 

the United Nations Conference on the Law of The Sea, Volume II, p. 10 

195 Summary Records of the 13th Plenary Meeting, “Fourth report of the Drafting Committee of the 

Conference: proposals regarding the judicial settlement of disputes (A/CONF.13/BUR/L.3, L.5, L.6, 

A/CONF.13/L.24)”, Geneva, 25 April 1958, Official Records of the United Nations Conference on 

the Law of The Sea, Volume II, p. 32. 
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Seas (entered into force on 30 September 1962); the Convention on Fishing 

and Conservation of the Living Resources of the High Seas (entered into 

force on 20 March 1966), and the Convention on the Continental Shelf 

(entered into force on 10 June 1964). In addition, an the Optional Protocol of 

Signature concerning the compulsory settlement of disputes concerning the 

Geneva Conventions on the Law of Sea was adopted, which entered into 

force on 30 September 1962.  

Consistently with its positions in the Conference, Venezuela did not sign the 

Optional Protocol of Signature concerning the compulsory settlement of 

disputes, because it conferred compulsory jurisdiction of the Court in the 

disputes. 

234. Venezuela participated in the U.N. Conference on Diplomatic 

Intercourse and Immunities celebrated in Vienna, from 2 March to 14 April 

1961. The delegation of Venezuela had Dr. Ramón Carmona and Mr. 

Napoleón Giménez as representatives. 

 

At the 37th Plenary Meeting, Dr. Ramón Carmona said that: 

“...he had hoped the Committee would studiously avoid a debate on the 

controversial subject of compulsory arbitration or jurisdiction. Fewer than a third of 

the States Parties to the Statute of the International Court had accepted the 

‘Optional Clause’ recognizing the Court’s compulsory jurisdiction. Furthermore, of 

the 64 States which had signed the Geneva Conventions on the Law of the Sea 

1958, only 16 had signed the Optional Protocol. That meant that a good many 

States were not at present disposed to accept the compulsory jurisdiction of the 

Court. It would therefore be preferable for the Committee to adopt the amendment 

(L.316) providing for an optional protocol”196. 

Consistently with its positions in the Conference, Venezuela signed the 

Vienna Convention on Diplomatic Relations on 18 April 1961 and ratified it 

on 16 March 1965, but did not sign the Optional Protocol of Vienna 

Convention on Diplomatic Relations concerning the Compulsory Settlement 

of Disputes. 

235. Venezuela signed the Vienna Convention on Consular Relations on 

24 April 1963 and ratified it on 27 October 1965, but did not sign the 

                                                             
196 Summary Records of the 37th Meeting, “Consideration of the draft articles on diplomatic inter-

course and immunities adopted by the International Law Commission at its 10th session 

(A/CONF.20/4)”, Vienna, 30 March 1961, Official Records of the United Nations Conference on 

Diplomatic Intercourse and Immunities, Vol. I, p. 221 
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Optional Protocol of Vienna Convention on Consular Relations concerning 

the Compulsory Settlement of Disputes. 

 

236.  Venezuela actively participated in the U.N. Conference on the Law of 

Treaties celebrated in Vienna, from 26 March-24 May 1968 to 9 April-22 

May 1969, but it could not sign the Convention which resulted of it. 

At the 29th Plenary Meeting on 19 May 1969, Switzerland said that during 

the First Session, at the 80th Meeting of the Committee of the Whole, its 

delegation had submitted a proposal (A/CONF.39/C.1/L.250) to include in 

the Draft Convention a new Article 76 which would confer compulsory 

jurisdiction of the Court: 

“Proposed new Article 76 

1. Disputes arising out of the interpretation or application of the Convention lie 

within the compulsory jurisdiction of the International Court of Justice and may 

accordingly be brought before the Court by an application made by any Party to the 

dispute being a Party to the present Convention. 

2. The Parties may agree, within a period of two months after one party has notified 

its opinion to the other that adispute exists, to resort not to the International Court 

ofJustice, but to an arbitral tribunal. After the expiry of the said period, either party 

may bring the dispute before the Court by an application. 

3. Within the same period of two months, the Parties may agree to adopt a 

conciliation procedure before resorting to the International Court of Justice. The 

conciliation commission shall make its recommendations within five months after its 

appointment. If its recommendations are not accepted by the Parties to the dispute 

within two months after they have been delivered, either Party may bring the 

dispute before the Court by an application”197. 

Dr. Adolfo Taylhardat, on behalf of Venezuela, said about the Swiss 

proposal that: 

“...the debates in the Committee of the Whole and the plenary Conference had 

shown that a number of States were firmly opposed to a system of compulsory 

jurisdiction. His own delegation, indeed, had emphasized on several occasions that 

the idea of recourse to compulsory jurisdiction had not yet been generally accepted. 

Venezuela was still opposed to compulsory arbitration and to recourse to the 

International Court of Justice. For those reasons vote against the Swiss proposal, 

the final result of which would be to establish a system of compulsory adjudication 

for the settlement of disputes arising from the interpretation and application of the 

convention as a whole”198. 

                                                             
197 Official Records of the United Nations Conference on the Law of Treaties, Second Session, 
Summary records of the plenary meetings and of the meetings of the Committee of the Whole, 29th 
Plenary Meeting, A/CONF.39/SR.17, p.160. 
 
198 Ibid., p. 163. 
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The Swiss proposal was not adopted (41 in favour and 36 against, with 27 

abstentions), having failed to obtain the required two-thirds majority. 

At the 34th Plenary Meeting on 21 May 1969, Nigeria introduced a proposal 

(A/CONF.39/L.47 and Rev.1) of ten sponsors, with a new proposed Article 

which stated: 

“Procedures for Adjudication, Arbitration and Conciliation 

 

If, under paragraph 3 of article 62, no solution has been reached within a period of 

12 months following the date on which the objection was raised, the following 

procedures shall be followed: 

1. Any one of the Parties to a dispute concerning the application or the 

interpretation of Article 50 or 61 may, by application,submit it to the International 

Court of Justice for a decision unless the Parties by common consent agree to 

submit the dispute to arbitration. 

2. Any one of the Parties to a dispute concerning the application or the 

interpretation of any of the other articles in Part V of the convention may set in 

motion the procedure specifiedin Annex I to the present Convention by submitting a 

request tothat effect to the Secretary-General of the United Nations”199. 

The ten States proposal was adopted by 61 votes and 20 against, with 26 

abstentions200. 

At the 35th Plenary Meeting on 22 May 1969, Dr. Ramón Carmona said that 

the delegation of Venezuela: 

“...had already explained its position on the problem of arbitration and compulsory 

adjudication in the Committee of the Whole. That position had not changed. The 

Venezuelan delegation had taken the view that it should not intervene to influence 

the result of the vote on document A/CONF.39/L.47 and Rev.l at the previous 

meeting. It had abstained, leaving the final decision to its Government”201. 

Finally, Venezuela did not sign the Vienna Convention on the Law of 

Treaties, because its Ministry of Foreign Affairs considered that some of its 

provisions could be narrowly interpreted against its claim over the Guayana 

Esequiba, which was already was under 1966 Geneva Agreement, as said 

in the Part II.  

                                                             
199 Ibid., 34th Plenary Meeting, A/CONF.39/SR.34, p.188. 
 
200 It finally became in the Article 66 of the Vienna Convention on the Law of Treaties. 
 
201 Official Records of the United Nations Conference on the Law of Treaties, Second Session, 
Summary records of the plenary meetings and of the meetings of the Committee of the Whole, 35th 
Plenary Meeting, A/CONF.39/SR.35, p.198. 
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Likewise, because Venezuela rejected that the Article 66 conferred 

compulsory jurisdiction to the Court. 

237. Venezuela played an importante role in the Third U.N. Conference on 

the Law of the Sea (1973-1982). The Second Session was held at Parque 

Central (Caracas), from 20 June to 29 August 1974. The chairman of the 

delegation of Venezuelas, Ambassador Andrés Aguilar, was elected as 

chairman of the Second Committee on the topics of the territorial sea, the 

contiguous zone, the continental shelf, the exclusive economic zone, the 

high seas, land-locked countries, shelf-locked States and States with narrow 

shelves or short coastlines and the transmission from the high seas, for First 

to Second Sessions, and for Fouth to Eleventh Sessions. Later, 

Ambassador Andrés Aguilar was elected as chairman of one of the seven 

negotiating groups on key issues. Also, was member of the Drafting 

Committee.  

 

At 158th Plenary Meeting held in New York on 30 March 1982, Ambassador 

Asdrúbal Aguilar said that: 

 

“Articles 15, 74 and 83 of the Draft Convention were closely linked and, for that very 

reason, the intentionally neutral wording arrived at for Articles 74 and 83, though 

understandable, created additional difficulties for his delegation. Without wishing to 

reopen debate on a question which had been the object of long and difficult 

negotiations and yet wishing at the same time to be able to become a Party to the 

Convention, Venezuela proposed that States should be specifically entitled to 

express reservations on Articles 15, 74 and 83, as was done in the case of the 

corresponding provisions of the Geneva Conventions of 1958 [...] 

Regarding the question of the settlement of disputes over delimitation, Article 298, 

paragraph 1 (a) (ii) of the Draft Convention should be taken to mean that States 

were in no way obliged to resort to other means of resolving disputes if they did not 

expressly agree to do so, when negotiations between the Parties based on the 

report of the conciliation commission had not resulted in an agreement. In order to 

clarify the text as it stood, Venezuela proposed the following wording for that 

provision; ‘...the Parties, unless they agree otherwise, may submit the issue, by 

mutual consent, etc...’ 

Secondly, it should be made absolutely clear that the procedure established in 

Article 298, paragraph 1 (a), did not apply to disputes concerning the interpretation 

or application of Articles 15, 74 and 83 relating to sea boundary delimitations, or 

those involving historic bays or titles, when such disputes had arisen prior to the 

entry into force of the Convention; and that it also did not apply to disputes involving 

the consideration of any other unsettled dispute concerning sovereignty or other 

rights over continental or insular land territory. The problem was one of placement, 

since those provisions did not belong under Article 298: it was not a question of 
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optional exceptions but rather of limitations on the applicability of Section 2 of Part 

XV”202. 

 

At 168th Plenary Meeting held in New York on 15 April 1982, Ambassador 

Asdrúbal Aguilar said that: 

 

“Venezuela’s position on the question of reservations had been consistent 

throughout the Ninth and Tenth sessions. Even earlier, during the first Conference it 

had specifically expressed reservations on Article 12 and Article 24, paragraph 3, of 

the 1958 Geneva Convention on the Territorial Sea and the Contiguous Zone, and 

Article 6 of the 1958 Geneva Convention on the Continental Shelf.  

Venezuela had also invariably maintained that questions regarding the delimitation 

of ocean and undersea spaces should be resolved by equitable agreement among 

the Parties concerned. Delimitation of that kind had to take into account various 

questions of judgement and factors that varied from case to case. The practice of 

States showed that no single method but rather a combination of methods had 

been used to achieve an equitable solution in the majority of agreements on 

delimitation of ocean spaces. That approach had in the last three years produced 

satisfactory agreements between Vene-zuela and four neighbouring States, the 

United States, the Netherlands, the Dominican Republic and France, and those 

agreements covered more than 50 per cent of the areas that Venezuela had to 

delimit. It hoped that it could reach equitable agreements with the other 

neighbouring States. Venezuela’s position was based upon the jurisprudence of the 

International Court of Justice and recent arbitral awards. 

Essentially bilateral problems, which often affected vital interests and differed 

widely, were not always adequately solved by general provisions established in 

multilateral conventions. Venezuela believed that such conventions could well omit 

provisions establishing delimitation criteria but, if they did include them, States 

which took issue with some of those criteria must be allowed to make 

reservations”203. 

 

At 182nd Plenary Meeting held in New York on 30 April 1982, Ambassador 

Asdrúbal Aguilar said that: 

 

“...he had had the honour to serve as Chairman of the First Committee of the 

General Assembly at its Twenty-Fifth session, which had adopted Resolution 2750 

C (XXV), convening the Third United Nations Conference on the Law of the Sea, 

and Resolution 2749 (XXV), containing the Declaration of Principles Governing the 

Sea-Bed and the Ocean Floor, and the Subsoil Thereof, beyond the Limits of 

National Jurisdiction. He had subsequently had the honour of representing 

Venezuela in the preparatory work of the Conference and at the 11 sessions of the 

Conference itself; it was therefore understandable that he regretted having had to 

                                                             
202 Official Records of the Third United Nations Conference on the Law of the Sea, 158th Plenary 
Meeting, A/CONF.62/SR.158, p. 15. 
 
203 Ibid., 168th Plenary Meeting, A/CONF.62/SR.168, p. 92. 
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vote against a Draft Convention which,with the exception of very few articles, was 

acceptable to Venezuela. 

Venezuela would have preferred that the decision should be taken without a vote 

and that delegations like his own, which could not join in a consensus, should be 

allowed formally to record their reservations or objections. Venezuela’s negative 

vote clearly and unequivocally placed on record that, since under Article 309 of the 

Draft Convention reservations were not permitted, Venezuela could not accept 

Articles 15, 74, 83 and 121, paragraph 3, in so far as those provisions applied to the 

delimitation of maritime and underwater areas between States with opposite or 

adjacent coasts. 

In its statements at the 158th and 168th Meetings on 30 March and 15 April 

respectively, and in its letter of 24 April 1982 to the President of the Conference 

(A/CONF.62/L.134), his delegation had stated the reasons why it could not accept 

those articles, to which should be added Article 309. 

His delegation particularly regretted that it had been unable to go along with the 

delegations belonging to the Group of 77, whose position on Part XI and related 

annexes itfully shared”204. 

 

The Articles 15, 74 and 83 of the Draft Convention were about delimitation 

of the Territorial Sea, Exclusive Economic Zones and Continental Shelf of 

the States  with opposite or adjacent coasts. These Articles did not 

specifically indicate the criteria or procedures to be followed by the States 

concerned in order to achieve an equiable solution, but merely referred to 

International Law as defined in the Article 38 of the Statute of the Court. 

Also, these Articles explicit mentioned the Part. XV of the Draft Convention 

about Settlement of Disputes, which stated that States shall be choose the 

Court, the International Tribunal for the Law of the Sea or arbitration as 

means for the settlement of disputes concerning the interpretation or 

application of the Draft Convention. Ambassador Aguilar explained that 

these provisions did not adequately safeguarded the vital interests of 

Venezuela. 

 

The Special Representative of the U.N. Secretary-General, Mr. Bernardo 

Zuleta, said: 

 

“...since the end of the Tenth session, consultations had been held on the matter 

with the Government of Venezuela, which had agreed to maintain a flexible position 

regarding the date, in order to take into account the needs of the Conference. For 

his part, he could state, without compromising the final position of Venezuela or of 

the Secretary-General, that it would be possible to hold the session for the signing 

of the Final Act and the opening of the Convention for signature during the first part 

                                                             
204 Ibid., 182nd Plenary Meeting, A/CONF.62/SR.182, p. 159. 
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of the month of December, subject to further talks with the Government of 

Venezuela”205. 

 

Notwithstanding, the United Nations Convention on the Law of the Sea 

(UNCLOS) could not be signed in Caracas because Venezuela could not 

sign it due the objections to the aforementioned Articles, and for this reason, 

the UNCLOS finally was signed at Montego Bay (Jamaica) on 10 December 

1982.  

 

Venezuela only signed the Final Act  and made a declaration as follow: 

 

“Venezuela is signing the Final Act on the understanding that it is merely noting the 

work of the Conference without making any value judgment about its results.  Its 

signing does not signify, nor can it be construed as signifying, any change in its 

position with regard to Articles 15, 74, 83 and 121, paragraph 3, of the 

Convention.  For the reasons stated by the delegation of Venezuela at the plenary 

meeting on 30 April 1982, those provisions are unacceptable to Venezuela, which is 

therefore not bound by them and is not prepared to agree to be bound by them in 

any way”.  

Venezuela paid a high diplomatic price on that occasion, but the Gil Borges 

Doctrine was maintained. 

238. Venezuela participated in the U.N. Conference on the Law of Treaties 

between States and International Organizations or between International 

Organizations, celebrated in Vienna, from 18 February-21 March 1986. The 

delegation of Venezuela had Ambassador Victor Rodríguez Cedeño as 

chairman. 

 

At 7th Plenary Meeting held in Vienna on 20 March 1986, Ambassador Victor 

Rodríguez Cedeño said Venezuela: 

 

“...recognized the importance of arbitration and judicial decision as appropriate, but 

not exclusive, methods of settlement of international legal disputes. The principle of 

the free choice of means by the Parties concerned was recognized by the Interna-

tional Community and it was reflected in practice and in international legal theory 

and case law. The most recent practice showed that direct negotiations and 

recourse to non-binding mechanisms for the settlement of international disputes, 

irrespective of their nature, were effective methods and produced results 

acceptable to all the Parties involved. As shown by the example of the 1969 Vienna 

Convention, the imposition of mandatory arbitration and judicial settlement, which 

ran counter to the principle of State sovereignty, hindered the formulation of truly 

universal international instruments. The possibility under the present draft 
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convention that a State or an international organization might unilaterally bring 

another State, against its will, before a predetermined judicial body, thus limiting 

recourse to other equally effective mechanisms, was an even more negative factor. 

The imposition of intervention by third Parties in the development of peremptory 

norms of general International Law, which were collectively ill-defined, was contrary 

to international practice and to specific agreements, and was prejudicial to the 

logical development of such norms irrespective of their relative force. 

With regard to the qualification ‘decisive’ as applied to advisory opinions of the 

International Court of Justice, his delegation did not consider that it implied any 

binding force. The incorporation of additional compulsory mechanisms did violence 

to the substance and spirit of Article 33 of the Charter of the United Nations, which 

was the outcome of a practical compromise reflecting the reality of contemporary 

International Relations. The incorporation in the convention of the procedures 

provided for in Article 66 would adversely affect the instrument’s universal character 

and did not answer the need to codify and progressively develop International Law 

in order to strengthen the rule of law in International Relations”206. 

 

Venezuela neither signed nor ratified the Vienna Convention on Law of 

Treaties between States and International Organizations or between 

International Organizations, amongst other reasons, because in the Article 

66 paragraph 2 conferred the compulsory jurisdiction to the Court in the 

disputes, gave an extraordinary binding force to its advisory opinions in 

some cases, and also admitted the recourse to compulsory arbitration. 

 

239. On 15 November 1986, the General Assembly of the OAS was held 

in Guatemala City, which considering that the delegation of Colombia 

submitted a project for a new Inter-American Treaty on Pacific Settlement of 

Disputes, approved a resolution asked the Member States to send its 

observations to the OAS Secretary-General until 31 March 1987207. 

Venezuela spoke in favor of the voluntary jurisdiction of the Court and of  

recourse to it by means of the “Optional Clause”208.  

 

240. Venezuela also has made reservations to several multilateral treaties 

which contains provisions conferring compulsory jurisdiction to the Court 

and admitting the recourse to the compulsory arbitration, due to national 

                                                             
206 Official Records of the Third United Nations Conference on the Law of Treaties between States 
and International Organizations or between International Organizations, 7th Plenary Meeting, 
A/CONF.129/SR.7, p. 28. 
 
207 Resolución AG/RES.821 (XVI-0/86), Estudio del Nuevo Tratado Americano de Soluciones 
Pacíficas, Ciudad de Guatemala, 15 de Noviembre de 1986, pp. 4-5. 
 
208 Consejo Permanente de la Organización  de la OEA. Comisión de Asuntos Jurídicos y Políticos, 

OEA/Ser.G.CP/cajp-663/87, Washington, 19 de marzo de 1987.  
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security reasons, for example:  Convention on the Prevention and 

Punishment of the Crime of Genocide (Paris, 1948); International 

Convention Against the Recruitment, Use, Financing and Training of 

Mercenaries (New York, 1989); International Convention for the 

Suppression of Terrorist Bombings (New York, 1997); International 

Convention for the Suppression of the Financing of Terrorism (New York, 

1999); United Nations Convention against Transnational Organized Crime 

(New York, 2000); United Nations Convention against Corruption (New 

York, 2003). 

 

241. As can be seen, Venezuela has a inveterate doctrine of foreign policy 

which consist in made longstanding reservations about third-Party dispute 

settlement, and especially on matters of vital interest, territorial integrity, 

Independence and national security; not because it has any doubts about 

the solidity of its legal rights, but due to their delicate nature of these matters 

that could be involve in political disputes, which means that Venezuela can 

not allow any risks, however remote, that international tribunals will be 

unknown its legal rights and legitimate interests in a manner unfairly or 

unacceptable. This was born out of the traumatic historical experience of 

Venezuela with international arbitrations, as in the case of the null and void 

1899 Award. The Gil Borges Doctrine is the national reception of the De 

maximis non curat praetor Doctrine. 

 

Applying the Gil Borges Doctrine, Venezuela has never recognized the 

jurisdiction of the Court either generally or for the dispute over Guayana 

Esequiba specifically, and always has preferred to try to settle it amicably 

through diplomatic means. 

 

C. The Article IV of 1966 Geneva Agreement is not a   

compromissory clause, but a pactum de negociando, which is not 

by itself a basis for the jurisdiction to the Court 

 

242. Guyana alleges the jurisdiction of the Court in the possibility 

envisaged in Article 36, paragraph 1, of its Statute, which refers to treaties 

or conventions in force confer jurisdiction on the Court. For this purpose, 

Guyana mistakenly argues that the Article IV, paragraph 2, of the 1966 

Geneva Agreement “operates as a compromissory clause”209. 

 

                                                             
209 Memorial of Guyana, Vol I., para. 3.77. 
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243. In practice, the wording of such compromissory or jurisdictional 

clauses varies from one treaty to another, but they always explicitly mention 

the Court210. Model clauses have been prepared by learned bodies, such as 

the Institute de Droit International in 1956: 

 

“II. 

Cette clause pourrait être la suivante:  

‘Tout différend relatif à l'interprétation ou à l'application de la présente convention 

relèvera de la compétence obligatoire de la Cour internationale de Justice qui, à ce 

titre, pourra être saisie par requête de toute Partie au différend. 

III.  

Dans le cas où la convention prévoit une procédure spéciale pour l'examen de 

questions relatives à son interprétation ou à son application, il conviendrait d'ajouter 

à cette disposition la clause suivante:  

‘Tout différend relatif à l'interprétation ou à l'application de la présente convention 

qui n'aura pas pu être réglé par les moyens de la procédure prévue (à l'alinéa 

précédent ou à l'article x) relèvera de la compétence obligatoire de la Cour 

internationale de Justice, laquelle pourra être saisie par requête de toute Partie au 

différend’”211. 

 

244. Notwithstanding, the Article IV (2) of 1966 Geneva Agreement not 

mention the Court, because it was not the intention of the Parties 

established it as compromissory or jurisdictional clause. As set forth in the 

Part III, in the travaux préparatories neither United Kingdom nor the then 

British Guiana wanted any explicit mention in Article IV (2) to the judicial 

settlement by the Court, not even as appropiate organ to choose one means 

of settlement as biding decision in the case the Parties failed to agree one. 

That is confirmed both in the Statement of Minister of Foreign Affairs, Dr. 

Ignacio Iribarren Borges, to the Venezuelan National Congress on 17 March 

1966; and in the Note Verbale from the Secretary of State for Foreign and 

Commonwealth Affairs of the United Kingdom, Michael Stewart, to United 

Kingdom Ambassador to Venezuela, Anthony Lincoln, on 25 February 1966.  

 

Guyana recognized in its Memorial on Jurisdiction that were precisely the 

delegations of United Kingdom and the then British Guiana, who objected to 

any explicit mention to the International Court of Justice as a means of 

                                                             
210 Swiss Confederation, Handbook on accepting the jurisdiction of the International Court of 
Justice. Model clauses and templates, Berne, July 2014, pp. 13-18. 
 
211 Institut de Droit International, L'élaboration d'une clause modèle de compétence obligatoire de la 

Cour internationale de Justice, Rapporteur M. Paul Guggenheim, Session de Grenade, 17 April 

1956. 
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resolving the dispute212 in Geneva, and also rejected to entrust it to choose 

the means as legally binding decision.  

 

Even Guyana included in the annexes of its Memorial on Jurisdiction, the 

complete text of the Statement of the Minister of Foreign Affairs of 

Venezuela, Dr. Ignacio Iribarren Borges, which stated that: 

 

“The Delegations of Great Britain and British Guiana, after studying in detail the 

proposal, and even though they were receptive to it by the end, objected to the 

specific mention of recourse to arbitration and to the International Court of 

Justice”213. 

Also included the Note Verbale from the Secretary of State for Foreign and 

Commonwealth Affairs of the United Kingdom, Michael Stewart, to United 

Kingdom Ambassador to Venezuela, Anthony Lincoln, on 25 February 1966, 

which confirmed it: 

“I suggested to Mr. Burnham that there should be agreement to refer the 

controversy, after a period of years, to the International Court of Justice, but he 

argued vigorously against this [...] 

British Guiana is not committed to any particular way of settlement provided under 

Article 33”214. 

So, it is hard to figure out that, after United Kingdom and the then British 

Guiana refused to even cited the Court among the possible means of 

settlement, the Parties had the intention to grant the U.N. Secretary-General 

the power to substitute the consent of the State by giving jurisdiction to the 

Court. 

Guyana argues that the Minister of Foreign Affairs of Venezuela, Dr. Ignacio 

Iribarren Borges, wanted the Court to be included. But, as the Court has 

repeatedly pointed out, its jurisdiction extends to everything in which the 

consents of all Parties to the dispute coincide and, whatever the desire of 

Venezuela at the time of the conclusion of the 1966 Agreement, it is 

                                                             
212 Memorial of Guyana, Vol I., para. 2.36. and para. 2.38. 
 
213 Ministerio de Relaciones Exteriores, “Exposición al Congreso Nacional del Doctor Ignacio 
Iribarren Borges, Ministro de Relaciones Exteriores, sobre el Acuerdo de Ginebra el día 17 de 
marzo de 1966. Ley Aprobatoria del Acuerdo de Ginebra”, in Reclamación de la Guayana 
Esequiba. Documentos 1962-1981, Caracas, 1981, p. 92. “Statement by Dr. Ignacio Iribarren 
Borges, Minister of Foreign Affairs of Venezuela to the Venezuelan National Congress on the 
Geneva Agreement on 17 March 1966”, in Memorial of Guyana, Vol. II., Annex 33, p.13. 
 
214 “Note Verbale from the Secretary of State for Foreign and Commonwealth Affairs of the United 
Kingdom, Michael Stewart, to United Kingdom Ambassador to Venezuela, Anthony Lincoln, on 25 
February 1966”, in Memorial of Guyana, Vol II., Annex 32, para. 5 and para. 8 
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manifest that there was not an agreement of wills to confer jurisdiction to the 

Court on the dispute. 

 

The true is that, Guyana proposed for first time the judicial settlement by the 

Court in 1982, in abrupt reversal of its longstanding position, once it 

considered that its Independence had been consolidated and concluded that 

its de facto control of the Guayana Esequiba and certain jurisprudence of 

the Court about arbitral awards, would make unfeasible a judicial decision to 

review the boundary with Venezuela. Since that moment, Guyana has 

occasionally calculated that is more easy bets to seise the Court with the 

victimhood and fait accompli cards, trying to portray Venezuela as a rich, 

large, powerful and bully State that covetes “two thirds” of a “small and 

young State”, an aggressor that hinders the development of Guyana; 

forgetting the origins of the dispute related to the British imperialism and the 

historic solidarity of Venezuela with Guyana, thus attemp to weaken the 

stance of Venezuela.  

 

Nonetheless, it is important to emphasize, that it neither has been a 

constant, and for that reason Guyana did not recognize the jurisdiction of 

the Court on the dispute until filed its unilateral Application in 2018. For 

instance, as said in Part III, President of Guyana, Desmond Hoyte, 

acknowledged that the phrase “practical solutions” as derivative from the 

wording of Article I of 1966 Geneva Agreement implied the exclusion of 

legal means to resolve the controversy in a interview in 1985: 

 

“This matter can not be resolved based on legal technicalities. I do not want to put 

my faith in legal solutions. I am a lawyer and that is why I know that my colleagues 

want to return to exclusively legal positions. But as a politician I know that this 

matter demands practical solutions”215. 

 

245. It is illustrative to remember, during the travaux préparatories, 

specifically in the Second Conference of London in 1965, the United 

Kingdom took some ideas from the text of the 1959 Antarctic Treaty, which 

was objected by Dr. Ignacio Iribarren Borges:  

“The Antarctic is not part of the national or territorial unity of several signatory 
States of that Treaty as is the case with Great Britain. Instead, Venezuela’s problem 
with United Kingdom over British Guiana relates to a Territory which is part of 
Venezuelan Territory. It is located on the very border of British Guiana with 
Venezuela, it is not an overseas territory. Therefore, this issue cannot be solved 
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through the Antarctic Treaty; it is an issue which if left unsolved will continue to 
cause frictions between Venezuela, Great Britain and British Guiana”216. 

 

However, it is obvious, that some articles of the 1966 Geneva Agreement 

have similar wording of articles of Antarctic Treaty. For instance, the Article 

V (2) of 1966 Geneva Agreement which frozen all new claims is very close 

in its wording to Article IV of the Antarctic Treaty. 

 

The Article XI of the 1959 Antarctic Treaty envisages a dispute settlement 

procedure, with a very rare compromissory clause in the paragraph 2, which 

confer to the Court what is only a optional jurisdiction. The Article XI (1) 

applies if any dispute arises between two or more Contracting Parties under 

an obligation to consult among themselves with a view to having the dispute 

resolved by whatever means of peaceful settlement of disputes in the 

general obligation under Article 33 of the U.N. Charter, that is, to settle their 

disputes by peaceful means of their own choice. Article XI (1) accordingly 

leaves it to the Parties in dispute to agree upon an appropiate means; and 

no Party is obliged to accept any particular means without its consent. 

 

If that general obligation to agree upon some peaceful means of resolving 

the dispute fails to lead to its resolution; Article XI (2) provides that the 

“dispute shall be referred to the International Court of Justice for settlement”, 

but only “with the consent, in each case, of all Parties to the dispute”. Thus 

the consent must be given by the Parties in each particular case through a 

special agreement (compromis). However, there is no complete obligation 

upon a State in dispute to give its consent to the case being referred to the 

International Court of Justice. If the Parties fail to “reach agreement on 

reference of the dispute to the Court that does not absolve them from the 

responsability of continuing to seek to resolve it by any of the various 

peaceful means referred to in paragraph 1 of this Article”. 

 

While clearly affirming a general obligation to settle disputes by peaceful 

means, in any particular case the effective result of Article XI is to establish 

a dispute settlement procedure which remains essentially optional rather 

than in anyway compulsory.  

 

                                                             
216 Ministerio de Relaciones Exteriores, “Exposición al Congreso Nacional del Doctor Ignacio 
Iribarren Borges, Ministro de Relaciones Exteriores, sobre el Acuerdo de Ginebra el día 17 de 
marzo de 1966. Ley Aprobatoria del Acuerdo de Ginebra”, in Reclamación de la Guayana 
Esequiba. Documentos 1962-1981, Caracas, 1981, p. 88. “Statement by Dr. Ignacio Iribarren 
Borges, Minister of Foreign Affairs of Venezuela to the Venezuelan National Congress on the 
Geneva Agreement on 17 March 1966”, in Memorial of Guyana, Vol. II., Annex 33, p.10. 
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The Article IV of the 1966 Geneva Agreement has some similarities with the 

Article XI of 1959 Antarctic Treaty. Both establish a dispute settlement 

procedure entirely based on consent. In fact, the paragraph 2 of the Article 

IV of the 1966 Geneva Agreement implicitly considers the judicial settlement 

as a possible legal option with the consent of the Parties. Nevertheless, it 

has a big difference with the Article XI of 1959 Antarctic Treaty as do not 

even confer a optional jurisdiction to the Court –which is not explicitly 

named–, because it was never the intention of the Parties in Geneva to do 

so, as reveals the travaux préparatories. 

 

246. The 1966 Geneva Agreement was registered by Venezuela with the 

U.N. Treaty Section of the Secretariat on the 5 May 1966217, following the 

provision of the fifth paragraph of the Joint Communiqué issued by the 

Parties on 17 February 1966, as set forth in Part III. It was no expressed any 

reservation to any part of the Agreement. 

 

It is quite important to emphasize, that 1966 Geneva Agreement was not 

notified to the Registry of the International Court of Justice as a treaty which 

confer jurisdiction to the Court, because the Parties had not such intention 

and the U.N. Secretariat considered that it did not include any clause 

relating to the compulsory jurisdiction of the Court. The aforemention Joint 

Communiqué said that the Governments agreed to raise the 1966 Geneva 

Agreement to the U.N. Secretary-General, and nothing else. 

 

247. The Article IV of the 1966 Geneva Agreement is part of the dispute 

settlement procedure of four steps set out in this treaty: 

 

 First, Article I of the 1966 Geneva Agreement established a Mixed 

Commission during a four-year period with the “task of seeking 

satisfactory solutions for the practical settlement of the controversy”.  

 Second, Article IV (1) provided that if the Mixed Commission failed to 

arrive at a full agreement, the Parties shall choose one of the means 

of peaceful settlement provided in Article 33 of the U.N. Charter. 

 Third, Article IV (2) provided that if the Parties failed to agree, “the 

choice of one of the means of settlement provided in Article 33 of the 

Charter of the United Nations” shall be referred to an “appropriate 

                                                             
217 “Venezuela and United Kingdom of Great Britain and Northern Ireland. Agreement to resolve the 
controversy over the frontier between Venezuela and British Guiana. Signed at Geneva, on 17 
February 1966”, United Nations – Treaty Series, No. 8192, Vol. 561, New York, 19, pp. 322-327. 
The treaty came into force on 17 February 1966, the date of signature, in accordance with Article 
VII.  



186 
 

international organ” upon which they agreed, or failing about this 

previous agreement, to the U.N. Secretary-General; who, it is 

presumed, will exercise his Good Offices to help the Parties. The 

nature of the choice, biding or not binding, would depend obviously of 

the kind of international organ which they agreed.   

 Fourth, if “the means so chosen do not lead to a solution of the 

controversy, the said organ or, as the case may be, the Secretary-

General of the United Nations shall choose another of the means 

stipulated in Article 33 of the Charter of the United Nations, and so on 

until the controversy has been resolved or until all the means of 

peaceful settlement there contemplated have been exhausted”. 

 

As can be seen, the Article IV is one of the two pacta de negociando 

clauses of the 1966 Geneva Agreement: Article I provides for direct 

negotiations by the Mixed Commission, while Article IV entails the duty to 

negotiate in good faith the continuity of the dispute settlement procedure if 

the Mixed Commission failed. 

 

The Article IV must be contrue from the principle of the peaceful settlement 

of disputes and the principle of free choice of means, two well-established 

principles in International Law in the field of the peaceful settlement of 

disputes; which implies the need of consent of the Parties for the choice and 

implementation of the means of settlement. 

 

Guyana conveniently omits the last sentence of the Article IV (2) in its 

Memorial, that is to say, “...so on until the controversy has been resolved or 

until all the means of peaceful settlement there contemplated have been 

exhausted”, in order to construe a “failsafe procedure to assure that a 

definitive and binding resolution would be achieved”218 and circumvent the 

need for mutual consent to the means point to the Parties by the U.N. 

Secretary-General. 

 

In other words, the effective result of Article IV is to establish the continuity 

of the dispute settlement procedure, which is essentially optional and based 

on mutual consent rather than compulsory, because the Parties were careful 

to maintain the control of the process due to this territorial controversy is 

related to their vital interests and were “convinced that any outstanding 

controversy between the United Kingdom and British Guiana on the one 
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hand and Venezuela on the other would prejudice the furtherance of such 

cooperation and should therefore be amicably resolved in a manner 

acceptable to both Parties”219. 

 

In summary, all of this confirms that Article IV (2) of the 1966 Geneva 

Agreement does not constitute and could not be interpreted as a 

compromissory or jurisdictional clause allowing for a unilateral recourse to 

the Court.  

 

248. The unilateral Application of Guyana also is based on the false 

presumption that the Parties consented the jurisdiction of the Court with the 

mention in the wording of Article IV (2) of the 1966 Geneva Agreement to 

the Article 33 of the U.N. Charter: 

 

“The consent of the Parties manifested in Article IV(2), in conjunction with the 

renvoi to Article 33 of the U.N. Charter, is an unequivocal expression of acceptance 

by Guyana and Venezuela of judicial settlement by the Court, in the event the 

Secretary-General decides on judicial settlement as the means to be pursued by 

the parties to resolve the controversy”220. 

 

However, the Court itself has observed in the case concerning Aerial 

Incident of 10 August 1999 (Pakistan v. India): 

 

 “The Court observes that the United Nations Charter contains no specific provision 

of itself conferring compulsory jurisdiction on the Court. In particular, there is no 

such provision in Articles 1, paragraph 1, 2, paragraphs 3 and 4, 33, 36, paragraph 

3. and 92 of the Charter...”221 

 

Therefore, the mere mention of Article 33 of the U.N. Charter in the Article 

IV (2) of 1966 Geneva Agreement is not a enough basis for the foundation 

of the jurisdiction of the Court. All members of the United Nations are 

Parties ipso facto to the Statute of the Court, but Article 36 of the Statute 

and jurisprudence of the Court are very clear: the States must give their 

consent expressly and unequivocally –in accordance with principle of 

sovereignty– to its jurisdiction in order to the Court has competence upon 

their disputes. It is a principle of International Law that lex specialis prima. 
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249. Otherwise, Venezuela have been aware from the beginning that, it is 

one thing to give its general consent to the means of pacific settlement 

provided in Article 33 of U.N. Charter, and another very different, to give its 

consent to the compulsory jurisdiction of the Court to hear the controversy. 

In this case –as in the hypothetical case of arbitration–, the Parties need to 

express their desire to accept the judicial settlement by Court to resolve the 

dispute through a compromis, in order to give their consent to the 

jurisdiction of the Court in a clear and unequivocal manner. Two separate 

and succesive acts are required, because there are two different consents, 

and especially the second, is essential. 

 

The Minister of Foreign Affairs of Venezuela, Dr. Ignacio Iribarren Borges, 

knew very well that the Court could not inquire in interpretations of the 1897 

Arbitration Treaty and substitute its view for that of the Arbitral Tribunal 

since that would constitute an appeal against the 1899 Award, which was 

not within of the jurisdiction of the Court in any case, rather than a recours 

en nullité: 

 

“Last, and in compliance with Article 4, if no satisfactory solution for Venezuela is 

reached, the Award of 1899 should be revised through arbitration or a judicial 

recourse”222. 

 

Accordingly, when the Minister of Foreign Affairs of Venezuela, Dr. Ignacio 

Iribarren Borges talked about the possibility that the 1899 Award should be 

revised through arbitration or a judicial settlement as last resort, in his 

speech before the then National Congress of Venezuela in 1966, he was 

referring to review the line of the so-called 1899 Award or the boundary de 

facto; that is to say, to resolve the territorial dispute as ultima ratio before an 

international tribunal by the conclusion of a compromis, preferring a new 

arbitration, as he explicitly proposed to the delegations of United Kingdom 

and British Guiana at the Second Conference of London and the 

Conference of Geneva.  

 

                                                             
222 The Minister of Foreign Affairs of Venezuela, Dr. Ignacio Iribarren Borges, used the phrase 
“deberá ser revisado” in Spanish, “devrait être révisé” in French, “should be revised” in English. 
Ministerio de Relaciones Exteriores, “Exposición al Congreso Nacional del Doctor Ignacio Iribarren 
Borges, Ministro de Relaciones Exteriores, sobre el Acuerdo de Ginebra el día 17 de marzo de 
1966. Ley Aprobatoria del Acuerdo de Ginebra”, in Reclamación de la Guayana Esequiba. 
Documentos 1962-1981, Caracas, 1981, p. 98. “Statement by Dr. Ignacio Iribarren Borges, Minister 
of Foreign Affairs of Venezuela to the Venezuelan National Congress on the Geneva Agreement on 
17 March 1966”, in Memorial of Guyana, Vol. II., Annex 33, p.17 (underline added). 
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In fact, the Minister of Foreign Affairs of Venezuela, Dr. Ignacio Iribarren 

Borges, understood that arbitration or judicial settlement did not operate 

mechanically or unilaterally but were subjected to an agreement negotiated 

between the Parties; for that reason he proposed, as set foth in Part III, that 

the Mixed Commission would be appointed not only for seeking solutions for 

the practical settlement of the dispute; but also for agree the basis for 

arbitration in the case that the search for solutions referred to in the first 

point was not achieved if the Parties failed to arrive at a full agreement. That 

is to say, to negotiate a possible compromis d’arbitrage. 

 

In any case, the possibility of resolve the dispute over Guayana Esequiba 

through a new arbitration or judicial settlement by the Court as last resort, 

would need to defeat the internal resistance in Venezuela to put aside the 

Gil Borges Doctrine which was born out of the traumatic historical 

experience of Venezuela with international arbitrations, as said previously. 

For instance, Dr. Marcos Falcón Briceño, who preceded Dr. Ignacio 

Iribarren Borges as Minister of Foreign Affairs of Venezuela and initiated the 

claim of Venezuela in the United Nations as said in Part II, criticized this 

possibility: 

 

“As I told you before, we went to the United Nations and based on what was 

achieved, the discussion was reopened until was reached the Geneva Agreement. 

We thought that the settlement of this matter should be done through diplomatic 

channels and not legal means, seeking a formula of understanding, a formula of 

settlement without lose of sight the fact that our territorial claim starts in the 

Essequibo River […]  
In the discussions at Geneva, the delegation of Venezuela proposed to submit the 

subject-matter to arbitration or to the International Court of Justice as last resort. 

The British said ‘No’, but in the course of the talks, they agreed to resolve the 

subject-matter through the peaceful means indicated in the Article 33 of U.N. 

Charter […]  

But this mean that it is necessary to discuss the pact itself, for example, the 

jurisdiction of the Court is not mandatory, it is voluntary and optional. Venezuela 

has always opposed to the obligation to bring territorial matters to the International 

Court of Justice, this is the thesis that we have defended throughout history, 

throughout of the UNCLOS.  

To go to arbitration, the Parties would also have to reach an agreement. That is 

why the Geneva Agreement says that ‘until all the means of peaceful settlement 

there contemplated have been exhausted’ [...] 

If, of course, the compulsory jurisdiction of the International Court of Justice existed, 

we could not appear there purely and simply, because it would not suit us in that 
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way, it would have to be on the basis ex aequo et bono, that is to say, going to the 

subject-matter”223. 

 

As can be seen, a possible arbitration or judicial settlement as last recourse, 

was contemplated by the Minister of Foreign Affairs of Venezuela, Dr. 

Ignacio Iribarren Borges, always through compromis, which is very 

important because would establish clearly the subject-matter of the territorial 

dispute, the rules and principles applicable as the principle of uti possidetis 

juris, and the possibility to empower an international tribunal to decide on 

this political dispute with historic, moral and justice considerations according 

with the principle of ex aequo et bono. This is more evident from the words 

of the Minister of Foreign Affairs of Venezuela, Dr. Ignacio Iribarren Borges, 

in the Conference of Geneva:  

 

“There may be a solution other than arbitration: it might be agreed to make a 

division of the territory”. 

 

250. The U.N. Secretary-General, H.E. António Guterres, implicitly 

recognized the need of a compromis when made his wrong choice of the 

Court as next means on 30 January 2018, and also reached the conclusion 

that Guyana and Venezuela could benefit from its continued Good Offices: 

 

“...has chosen the International Court of Justice as the means to be used for the 

solution of the controversy. In reaching this decision, the Secretary-General has 

also reached the conclusion that Guyana and Venezuela could benefit from the 

continued Good Offices of the United Nations through a complementary process 

established on the basis of the powers of the Secretary-General under the Charter 

of the United Nations. 

The Secretary-General, in accordance with the principles of the United Nations, 

remains committed to accompany both States as they seek to overcome their 

differences regarding this border controversy”224. 

Guyana conveniently neither mention it in its unilateral Application nor in its 

Memorial on Jurisdiction. 

As noted by the PCIJ in the case concerning Mavrommatis Palestine 

Concessions (Greece v. United Kingdom):  

 

                                                             
223 Marcos Falcón Briceño, “Origenes de la Actual Reclamación de la Guayana Esequiba”, in 
Academia de Ciencias Políticas y Sociales, La Reclamación venezolana sobre la Guayana 
Esequiba. Ciclo de Conferencias, Caracas, 1983, pp. 53-72. 
224 United Nations Secretary-General, Statement attributable to the Spokesman for the Secretary-
General on the border controversy between Guyana and Venezuela, New York, 30 January 2018. 
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“It recognises, in fact, that before a dispute can be made the subject of an action at 
law, its subject matter should have been clearly defined by means of diplomatic 
negotiations”225. 
 

It has not occurred in the present case. 
 

251. In addition, it is worth recalling that according with the National 

Constitution of Venezuela, a compromis, which is a special agreement that 

would delegate a decision on territorial sovereignty to a third Party, would 

also require the approving by popular referendum. Such a referendum has 

not been carried out.  

 

D. The role of U.N. Secretary-General in the Article IV of 

1966 Geneva Agreement: his (wrong) choice of  the Court as next 

means is not sufficient to confer jurisdiction to it on the Dispute, 

and constituted an ultra vires act 

 

252. From the contrived revision through an apparent interpretation of 

Article IV (2) of the 1966 Geneva Agreement made by Guyana, the term 

“choose” used in the fourth step of the dispute settlement procedure of the 

treaty meaning that, if the U.N. Secretary-General chooses the Court as 

next means, as he did in a wrong way on 30 January 2018, the Court has 

automatically jurisdiction to hear the dispute. In other words, Guyana 

attributes arbitration or international judicial body powers to the U.N. 

Secretary-General on this matter, and considers he can make legally 

binding “decisions” on the Parties: 

 

“Based on this conclusion, Secretary-General Guterres issued a decision in 

conformity with Article IV(2) of the Geneva Agreement, which provided that the next 

means of settlement would be adjudication by the International Court of Justice [...] 

This decision was a proper exercise of the Secretary-General’s authority under 

Article IV(2) of the Geneva Agreement, and his decision is therefore binding on the 

Parties”226. 

 

But it is clear from the natural and ordinary meaning of the wording of Article 

IV (2) of the 1966 Geneva Agreement, consideration of the travaux 

préparatories, and the subsequent conduct and practice of the Parties; that 

the U.N. Secretary-General can not “decide” the means of settlement the 

                                                             
225 Mavrommatis Palestine Concessions, 1924, (Series A) No. 2, p. 15. 
 
226 Memorial of Guyana, Vol I., para. 3.58 and para. 3.59. 
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dispute, but “choose” the means, and propose it to the Parties, which shall 

give their consent and make it effective.  

 

253. The wording of the Article IV (2) 1966 Geneva Agreement ends by 

saying “and so on until the controversy has been resolved or until all the 

means of peaceful settlement there contemplated [Article 33] have been 

exhausted”. Therefore, the existence of this final phrase that indicates an 

alternative must have a effet utile, showing that the real intention of the 

Parties was to request the help of the U.N. Secretary-General to reach an 

agreement on the means of settlement of the controversy, until reaching a 

final agreement to resolve the dispute or until exhausting all the means 

provided in Article 33 of the U.N. Charter. It also refutes the main thesis 

defended by Guyana on the choice of the U.N. Secretary-General as a 

“decision” which would constitute a basis for the jurisdiction of the Court.  

 

This has been the traditional understanding of Venezuela, which was 

included in the “Communiqué of the Ministry of Foreign Relations of 

Venezuela regarding the provisions of Article IV of the Geneva Agreement” 

on 11 December 1981 as set forth in Part III: 

“The Article IV assigned a role to the U.N. Secretary-General, to collaborate with 

the Parties in the choice of the means to settlement the dispute”227. 

 

254. Guyana recognized that in the travaux préparatories, Minister of 

Foreign Affairs of Venezuela, Dr. Ignacio Iribarren Borges, emphasized in 

the Second Conference of London in 1965 that:  

 

“...the United Nations were not a court, and they had no power of decision. The 

dispute had already gone beyond that stage”228. 

 

Also, in the Statement of Minister of Foreign Affairs, Dr. Ignacio Iribarren 

Borges, to the Venezuelan National Congress on 17 March 1966, said that 

in the Article IV (2): 

 

                                                             
227 Ministerio de Relaciones Exteriores, Libro Amarillo, Caracas, 1982, pp. 823-826 (underline 
added). 
 
228 Memorial of Guyana, Vol I., para. 2.19. Government of the United Kingdom, “Record of 

Discussions between the Foreign Secretary, the Minister for Foreign Affairs of Venezuela and the 

Premier of British Guiana at the Foreign Office on 9 December 1965”, No. AV 1081/326, p. 6; in 

Memorial of Guyana, Vol. II., Annex 28 (underline added). 
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“The only role entrusted to the Secretary General of the United Nations is to point to 

the Parties the means of peaceful settlement of disputes means provided in Article 

33 of the U.N. Charter, for them to use it”229. 

At no time the explanation made by Minister of Foreign Affairs of Venezuela, 

Dr. Ignacio Iribarren Borges, regarding the powers attributed to the U.N. 

Secretary-General referred to that as “decide”. Only “indicar” in Spanish, or 

“to point” in English, to the Parties the means “for them to use it”. Then, the 

Parties are the ones who must decide about the possible choice of the 

means by U.N. Secretary-General, giving or not, their consent.  

Moreover, the travaux préparatories reveals, that the original formula 

proposed by the Minister of Foreign Affairs of Venezuela, Dr. Ignacio 

Iribarren Borges, in the Second Conference of London for the pacific 

settlement of the territorial dispute was: 1) Mixed Commission; 2) Mediation; 

3) Arbitration. And that was also him who proposed in Geneva to introduce a 

reference to Article 33 of U.N. Charter “by good fortune” according with the 

words of British Secretary Michael Stewar230, and to entrust to the U.N. 

Secretary-General to point to the Parties the means, because the Minister 

Ignacio Iribarren Borges knew well the provisions of the U.N. Charter and 

the political role of this international officer establishes by this treaty. As 

pointed out bellow, the Good Offices differ only subtly from Mediation. 

255. Guyana also conveniently omits in its Memorial, that Venezuela 

resisted suscessfully between 1984 and 1989 the intention of Diego 

Cordovez, the Representative of the U.N. Secretary-General, Javier Pérez 

de Cuellar, to apply the so-called “Fórmula Cordovez” (conciliation plus 

arbitration) as set forth in Part III: 

“It was unacceptable for Venezuela, because it leaned towards a legal solution, with 
excessive discretion of the U.N. Secretary-General, and the operation of the 
procedure was beyond the control of the Parties”231. 

                                                             
229 Ministerio de Relaciones Exteriores, “Exposición al Congreso Nacional del Doctor Ignacio 
Iribarren Borges, Ministro de Relaciones Exteriores, sobre el Acuerdo de Ginebra el día 17 de 
marzo de 1966. Ley Aprobatoria del Acuerdo de Ginebra”, in Reclamación de la Guayana 
Esequiba. Documentos 1962-1981, Caracas, 1981, p. 97. “Statement by Dr. Ignacio Iribarren 
Borges, Minister of Foreign Affairs of Venezuela to the Venezuelan National Congress on the 
Geneva Agreement on 17 March 1966”, in Memorial of Guyana, Vol. II., Annex 33, p.17 (underline 
added). 
 
230 “Note Verbale from the Secretary of State for Foreign and Commonwealth Affairs of the United 
Kingdom, Michael Stewart, to United Kingdom Ambassador to Venezuela, Anthony Lincoln, on 25 
February 1966”, in Memorial of Guyana, Vol II., Annex 32, para. 5. 
 
231 Ministerio de Relaciones Exteriores de Venezuela, Unidad Especial de Guyana, DOC-PRTE-
108, Caracas, 25 de enero de 1999. 
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At the end, the Parties asked to the U.N. Secretary-General chose the Good 

Offices, and overrided his willingness. But, at any case, is important to say 

that Javier Pérez de Cuellar, with difference of Ban Ki-moon and António 

Guterres, understood and exerted correctly his political role under 1966 

Geneva Agreement and U.N. Charter; he took his time and did not choose 

the “Fórmula Cordovez” without the consent of all Parties. This episode 

demonstrates tha the Parties have not given powers to the U.N. Secretary-

General to “decide” the means without their consent. 

 

Even, in the election of the Good Officers, the Parties gave their prior 

consent, as set forth in Part III. For instance, the Press Release of the 

Ministry of Foreign Affairs of Guyana regarding to the appointment of Dr. 

Oliver Jackman issued on 2 November 1999 said: 

 

“The Government of Guyana has accepted the selection made by the Secretary 

General of the United Nations, Mr. Kofi Annan, of his new Representative in the 

Guyana/ Venezuela Controversy to replace Sir Alister Mc Intyre who has 

demited office. 
It may be recalled that under the terms of the Geneva Agreement of 1966, both 

Guyana and Venezuela entrusted the Secretary General of the United 

Nations with the task proposing a means of settlement of the performance of his 

new responsibilities”232. 

 

On the other hand, the non-paper The Way Forward referred to the Parties 

by U.N. Secretary-General in February 2016, provided in one of its 

paragraphs that “after the agreement of both Parties”, the U.N. Secretary-

General shall issue communications and a detailed press release on the 

“agreed procedure”. Consequently, the U.N. Secretary-General, in 

accordance with the previous practice in the implementation of the 1966 

Geneva Agreement, could not continue with the The Way Forward without 

the consent of all Parties.  

 

So, the subsequent conduct and practice of the Parties, that any choice 

made by the U.N. Secretary-General is only a recommendation, and in any 

case, it is not sufficient in and by itself to materialize the recourse to any 

specific means of settlement, much less the Court. 

 

256. Furthermore, Guyana alleges false similarities and quotes the 

Advisory Opinion of the PCIJ in the case concerning Interpretation of Greco-

                                                             
232 A copy was send to the Embassy of Venezuela in Guyana on 4 November 1999, No. II.2 G12 E1 
F 60.3.2/398. 



195 
 

Turkish Agreement233, in order to finally construe the extraordinary powers 

that it attributes to the U.N. Secretary-General in the Article IV (2) of the 

1966 Geneva Agreement from Implied Powers Doctrine. 

 

Firstable, if the Parties had been intended to give arbitration or international 

judicial body powers to the U.N. Secretary General by the Parties, as 

Guyana pretends, it would have been expressly recognized in the 1966 

Geneva Agreement, even for reach satisfactory solutions for practical 

settlement of the controversy itself that he could propose.  

 

Secondly, is important to recalling, that the PCIJ concluded that international 

organizations were inherently limited in their powers by the scope of their 

legal instruments234.  

 

In the case concerning the Free Zones of Upper Savoy and the District of 

Gex (France v. Switzerland), the Court said that did not “dispute the rule 

invoked by French Government, that every Special Agreement, like every 

clause conferring jurisdiction upon the Court, must be interpreted strictly”235. 

 

Moreover, in his Dissenting Opinion of the Advisory Opinion of the Court on 

Reparation for Injuries suffered in the service of the United Nations, Judge 

G. H. Hackworth said: 

 

“There can be no gainsaying the fact that the Organization is one of delegated and 

enumerated powers. It is to be presumed that such powers as the Member States 

desired to confer upon it are stated either in the Charter or in complementary 

agreements concluded by them. Powers not expressed cannot freely be implied. 

Implied powers flow frorn a grant of expressed powers, and are limited to those that 

are ‘necessary’ to the exercise of powers expressly granted”236. 

 

Thirdly, in this case, it is not neccesary an extensive teleological 

interpretation of 1966 Geneva Agreement and U.N. Charter to justify the 

existence of implied powers, because the U.N. Charter itself provided the 

express powers of the U.N Secretary-General in the Article 99. So, the U.N. 

                                                             
233 Interpretation of Greco-Turkish Agreement, Advisory Opinion, P.C.I.J. 1928 (Series B), No. 16, 
p. 8; quoted in Memorial of Guyana, Vol. I., para. 3.83. 
234 European Commission of the Danube between Galatz and Braila, P.C.I.J. 1927 (Series B), No. 
14. 
 
235 Free Zones of Upper Savoy and the District of Gex, P.C.I.J., 1932, (Series A/B), No. 46, p.139. 

236 Reparation for injuries suffered in the service of the United Nations, Advisory Opinion, I.C.J. 
Reports 1949, Dissenting Opinion by Judge G.H. Hackworth, p. 198. 
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Secretary-General was elected by the Parties as an impartial third Party in 

order to exercise his Good Offices. And, as is well known, the proposals that 

arise from this kind of international assistance are not mandatory, but 

require the consent of the Parties. 

 

As said in Part III, after the signing of the 1966 Geneva Agreement, the 

Minister of Foreign Affairs of Venezuela, Dr. Ignacio Iribarren Borges, 

following the provision of the fifth paragraph of the Joint Communiqué, sent 

a copy of the document in a letter to the U.N. Secretary-General, U Thant, 

who replied on 4 April 1966, that he considered the responsibilities that 

eventually which may fall to be discharged by the U.N. Secretary-General 

under Article IV (2) of the Agreement “to be of a nature which might 

appropriately be discharged by the Secretary-General of the United 

Nations”. 

 

The analysis of the U.N. Secretary-General, U Thant, of these 

responsabilities under Article IV (2) of the 1966 Geneva Agreement took into 

account, the explicit mention Article 33 of the U.N. Charter which provided 

the means of pacific settlement of disputes and established the principle of 

free choice of means, and also other implied links with the U.N. Charter in 

general.  

 

It is quite relevant in this context, the Article 99 of the U.N. Charter, which 

establishes the political role of U.N. Secretary-General, and in specific, his 

Good Offices responsability with independence and impartiality to prevent 

and limit conflicts. 

 

The Report of the Preparatory Commission of the United Nations stated 

about Article 99: 

 

“The Secretary-General may have an important role to play as a mediator and as 

an informal adviser of many Governments [...] 

Under Article 99 of the Charter, moreover, he has been given a quite special right 

which goes beyond any power previously accorded to the head of an international 

organization, viz: to bring to the attention of the Security Council any matter (not 

merely any dispute or situation) which, in his opinion, may threaten the 

maintenance of international peace and security. It is impossible to foresee how this 

Article will be applied; but the responsibility it confer upon the Secretary-General 

will require the exercise of the highest qualities of political judgement, tact and 

integrity”237. 

                                                             
237 United Nations, Report of the Preparatory Commission of the United Nations, Document PC/20, 
23 December 1945, para. 16, pp. 86-87 (underline added). 
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The U.N. Secretary-General, Dag Hammarskjöld, described the Article 99 

as: 

“...more than any other which was considered by the drafters of the Charter to have 

transformed the Secretary-General from a purely administrative official to one with a 

explicit political responsibility”238. 

 

The U.N. Secretary-General, U Thant, described the responsability of the 

U.N. Secretary-General known as the exercise of Good Offices as: 

 

“Potentially one of the most useful, and least understood, possibilities of the United 

Nations. It is one way of preventing differences between States from developing 

into major crises, and of getting results on sensitive problems before they reach the 

insoluble stage.This is peace-making rather than peace-keeping, and its object is 

prevention rather than cure”239. 

With regard to the competence of the U.N. Secretary-General to use his 

Good Offices, U Thant stated: 

“Under the heading of Good Offices, I do not include.the wide variety of tasks which 

the Secretary-General undertakes at the formal request of the General Assembly, 

the Security Council and of the other main organs of the United Nations [...] I have 

never had any doubt that the Secretary-General, with Article 33 in mind, must 

exercise his Good Offices in the settlement of disputes or difficulties, even without 

specific authorisation fromthe Security Council or another organ of the United 

Nations, when the States concerned request it”240. 

The U.N. Secretary-General, Javier Pérez de Cuellar, noted that: 

 

“The Secretary-General has traditionally, if informally, tried to keep watch for 

problems likely to result in conflict and to do what he can to pre-empt them by quiet 

diplomacy. The Secretary-General’s diplomatic means are, however, in themselves 

quite limited. In order to carry out effectively the preventive role foreseen for the 

Secretary-General under Article 99, I intend to develop a wider and more 

systematic capacity for fact-finding in potential conflict areas”241. 

                                                             
238 Dag Hammarskjöld, “The International Civil Servant in Law and in Fact”, United Nations Press 
Release, SG/1035, p. 7. 
 
239 U Thant, “A Quiet United Nations Road to Accord”, Address to the Royal Commonwealth Society 

in London, 15 June 1970, in U.N. Monthly Chronicle, July 1970, p. 122. 

240 U Thant, “The Role of the Secretary-General”, Address at the Annual luncheon of the Dag 

Hammarskjöld Memorial Scholarship Fund of the United Nations Correspondents Association, 16 

September 197,  in U.N. Monthly Chronicle, October 1971, p. 185 (underline added). 

241 United Nations, Report of the Secretary-General on the Work of the Organization, Document 
A/37/1, p. 8. 
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257. On the other hand, it is important to stress, that in the same Chapter 

VI of the U.N. Charter where is located the Article 33, the Article 36, 

paragraph 1, states that the “Security Council may, at any stage of a dispute 

of the nature referred to in Article 33 (...) recommend appropiate procedures 

or methods of adjustment” to resolve the controversy; and paragraph 3, 

states “in making recommendations under this Article [...] should also take 

into consideration that legal disputes should as a general rule be referred by 

the Parties to the International Court of Justice in accordance with the 

provisions of the Statute of the Court”. When making recommendations, the 

Security Council is bound to observe this discretion-guiding provisions. 

 

Article 36 (3) of the U.N. Charter was carefully drafted so as to avoid any 

impression that Chapter VI gives the Security Council authority to establish 

the compulsory jurisdiction of the Court over a certain dispute. This again 

refers to the underlying principle of consent set forth in the Article 36 of the 

Statute of the Court.  

 

In the Conference of San Francisco, Judge of the PCIJ, Manley O. Hudson, 

who was invited to participate without the right to vote, said about the Article 

36 paragraph 3:  

 

“...it was implicit in the provisions of the Article that the Security Council, in making 

recommendations, would take account of obligations which States may have 

assumed with respect to the Jurisdiction of the International Court of Justice”242. 

 

The Court itself, in the case concerning Corfu Channel (United Kingdom v. 

Albania), did not consider that a recommendation of the Security Council on 

this regard could be sufficient to confer jurisdiction without the will of the 

interested Parties: 

 

“It is true that this obligation could only be fulfilled in accordance with the provisions 

of the Statute”243. 

 

In the case concerning Aegean Sea Continental Shelf (Greece v. Turkey), 

the Court maintained this criterion244. 

                                                             
242 Summary Report of Thirteenth Meeting of Committee III/2, 16 June 1945, Doc. 1016, III/2/29, 
Documents of United Nations Conference on International Organization, Tome XII, Comission III 
Security Council, San Francisco, 1945, pp. 124-125. 
 
243 Corfu Channel, Preliminary objections, I.C.J. Reports 1948, p. 26. 
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Thus, by analogy, and in accordance with Article 36 of the U.N. Charter, the 

U.N. Secretary-General may recommend to the Parties only “appropiate” 

procedures or methods of adjustment to the nature of the dispute, and 

should also take into account that any legal dispute –not a political one– can 

be referred to the Court in accordance with its Statute and always observing 

the principle of consent. 

 

Consequently, the recommendation to the Court as next means, made by 

U.N. Secretary-General, H.E. António Guterres, to Guyana and Venezuela 

on 30 January 2018, was wrong, and is not a sufficient basis to confer 

jurisdiction to the Court over the dispute as Guyana alleges. 

 

258. Moreover, according with the interpretation of 1966 Geneva 

Agreement as a whole, the U.N. Secretary-General has also limits in the 

possible choice, as he only can choose diplomatic means –which has not 

been exhausted– to resolve this political dispute, according with the spirit, 

intent and letter of the 1966 Geneva Agreement. 

 

The Preamble of the 1966 Geneva Agreement itself indicates the conviction 

of the Parties that the dispute must be resolved “amicably” and “in a manner 

acceptable to both Parties”; therefore, it is not a legal dispute, but a political 

one, and this also explains why was agreed the creation of a Mixed 

Commission for direct negotiations in the treaty.  

 

Article I also stated thar the object of the treaty is “seeking satfisfactory 

solutions for the practical settlement of the dispute”. So, the adjudicative 

methods or jurisdictional means should be excluded, which are not 

expressly mentioned in any part of the treaty, because they do not conform 

to the objective and spirit of the 1966 Geneva Agreement. The only possible 

way to these means is that the Parties consent to them by a compromis. 

 

A unilateral Application against Venezuela by Guyana in the Court could not 

be considered amicably way, neither a unilateral judicial course of action 

shall be the warranty to permanently resolve this centennial and painful 

controversy, and shall build a stronger base for closer cooperation between 

next-door neighbors in the long term. 

 

                                                                                                                                                                                          
244 Aegean Sea Continental Shelf, I.C.J. Reports 1978, pp. 3 et seq. 
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The Court itself pointed out in the case concerning Passage through the 

Great Belt (Finland v. Denmark) that the judicial settlement is an alternative 

to “the direct and friendly settlement” of international disputes: 

 

“The judicial settlement of international disputes, with a view of which the Court has 

been established, is simply an alternative to the direct and friendly settlement of 

such disputes between the Parties; consequently it is for the Court to facilitate, so 

far as is compatible with its Statute, such direct and friendly settlement [...] any 

negotiation between the Parties with a view to achieving a direct and friendly 

settlement is to be welcomed”245. 

 

In the case concerning Application of the International Convention for the 

Suppression of the Financing of Terrorism and of the International 

Convention on the Elimination of All Forms of Racial Discrimination (Ukraine 

v. Russian Federation), the Court said that “the references to the ‘amicable 

solution’ of the dispute” as contemplated the treaty at stake in this case, 

plainly meaning that the objective pursued “is for the States concerned to 

reach an agreed settlement of their dispute”, through diplomatic means, by 

contrast to judicial settlement by the Court246. 

 

259. In summary, considering his conclusions about the dispute issued on 

30 January 2018, the U.N. Secretary-General, H.E. António Guterres, 

incorrectly exercised his Good Offices powers under Article IV (2) of the 

1966 Agreement and U.N. Charter. He disdained the principle of balance of 

the Parties, in an unusual alignment with the position of one of them –

Guyana who explicitly asked for the Court as next means as set forth in Part 

III–, and ignored the practice in the application of the procedure, based not 

only on consultation but on acceptance by both Parties. Also ignored the 

letter, spirit and intent of 1966 Geneva Agreement, and other provisions of 

the U.N. Charter and Statute of the Court, which compel to him to observe 

the principle of consent. He made a wrong recommendation and also 

incurred in an ultra vires act. 

 

 

 

 

                                                             
245 Passage through the Great Belt, Provisional measures, Order of 29 July 1991, I.C.J. Reports 
1991, para. 35. Previously, the PCIJ said this in Free Zones of Upper Savoy and the District of Gex, 
P.C.I.J., 1929, (Series A) No. 22, p. 13; and the Court itself in Frontier Dispute, I.C.J. Reports 1986, 
para. 46.  
246 Application of the International Convention for the Suppression of the Financing of Terrorism and 
of the International Convention on the Elimination of All Forms of Racial Discrimination, Preliminary 
Objections, I.C.J. Reports 2019, para. 109 and para. 110. 
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E. The Court has not Jurisdiction Ratione Materiae 

 

260. The present case is a “first”. It marks the first time that a State, as an 

applicant, invokes before the Court the validity of an arbitral award, nor its 

nullity. This State, Guyana, makes it on the sole basis of a proposal made 

by Venezuela in the travaux préparatories of 1966 Geneva Agreement, to 

consider arbitration or judicial settlement as a last resort concerned with the 

territorial dispute, which United Kingdom and Guyana (then British Guiana) 

expressly rejected at that time, and for that reason there is no mention in the 

text of the treaty, that is to say, there was no agreement on the 

aforementioned proposal.  

 

The same State, Guyana, signed the 1966 Geneva Agreement “to resolve 

the controversy between Venezuela and United Kingdom of Great Britain 

and Northern Ireland over the frontier between Venezuela and British 

Guiana” (Title of the treaty), that is to say, the territory of Guayana 

Esequiba; and so, with the United Kingdom, accepted the contention of 

Venezuela about the nullity of 1899 Award, which hereinafter is no more res 

judicata, and as corollary, the existence of a controversy over the frontier 

with Venezuela. 

 

The Oxford English Dictionary says that “over” is a preposition with different 

meanings, among them, “above something”, “relating to something”, “about 

to something”.  

 

The other authoritative version of the treaty in Spanish states: “para resolver 

la controversia entre Venezuela y el Reino Unido de la Gran Bretaña e 

Irlanda del Norte sobre la frontera entre Venezuela y la Guayana Británica”. 

 

The Diccionario de la Real Academia Española says that “sobre” is a 

preposition with different meanings, and among them the one that best fit 

the context is, “acerca de” (about something). 

 

In summary, the subject-matter of the Application filed by Guyana before the 

Court is not the subject-matter of the dispute refer to in the 1966 Geneva 

Agreement. So, the appearance of Guyana before the Court, requesting for 

first ever time in the history of the principal judicial organ of the United 

Nations to issue a judgment to mere declare the validity of an arbitral award, 

must be understanding as a attemp to circumvent its obligations under the 

1966 Geneva Agreement. 
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261. On the other hand, the PCIJ noted in the case Société Commerciale 

de Belgique (Belgium v. Greece) that: 

 

“Recognition of an award as res judicata means nothing else than recognition of 

the fact that the terms of that Award are definitive and obligatory”247.  

 

The definitive and obligatory character of an Award carries a two-

dimensional effect: a conclusive one, marking the end of the dispute, and a 

preclusive one, estopping the issue from being re-litigated. Both dimensions, 

the positive (actio) and the negative (exceptio), which are necessary to 

consider the 1899 Award as res judicata, were canceled by the 1966 

Geneva Agreement. 

 

Consequently, is a unsustainable contradiction that Guyana invokes the 

1966 Geneva Agreement to unilateral filed an Application in order to request 

the validity of the 1899 Award: 

 

“By this Application, Guyana requests the Court to confirm the legal validity and 

binding effect of the Award regarding the Boundary between the Colony of British 

Guiana and the United States of Venezuela, Decision of 3 October 1899”248. 

 

The Court is confronted not only with a manifestly lack of jurisdiction for the 

reasons previously explained, but if they are not enough, there is lack of 

jurisdiction Ratione Materiae. 

 

262. The wording of the Article I is also clear, when establish the “task of 

seeking satisfactory solutions for the practical settlement of the controversy 

between Venezuela and the United Kingdom which has arisen as the result 

of the Venezuelan contention that the Arbitral Award of 1899 about the 

frontier between British Guiana and Venezuela is null and void”. 

 

The other authoritative version of the same provision in Spanish states: 

“buscar soluciones satisfactorias para el arreglo practico de la controversia 

entre Venezuela y el Reino Unido surgida como consecuencia de la 

contención venezolana de que el Laudo arbitral de 1899 sobre la frontera 

entre Venezuela y Guayana Británica es nulo e irrito”. 

 

                                                             
247 Société Commerciale de Belgique, P.C.I.J., 1939, (Series A/B), No. 78, p. 175. 
 
248 Application Instituting Proceedings of Guyana, para. 1. 
 



203 
 

The Oxford English Dictionary says that “as result” of something meaning “a 

thing that is caused or produced because of something else. The 

Cambridge Dictionary says “something that happens or exist because 

something else”. 

 

The Diccionario de la Real Academia Española says that “consecuencia” 

meaning “hecho o acontecimiento que se sigue o resulta de otro”. 

 

The language employed in the two authoritative versions of the 1966 

Geneva Agreement plainly indicates that the Parties understand that “the 

controversy” in English or “la controversia” in Spanish is only one, is “over 

the frontier” in English or “sobre la frontera” in Spanish, which is caused or 

produced because the “Venezuelan contention” that the 1899 Award “is null 

and void”. 

 

Hence, the dispute is not “the contention” that the 1899 Award “is null and 

void” already demostrated in the Conferences of London (1963 and 1965) 

and Geneva (1966), and that produced the 1966 Geneva Agreement to 

resolve the dispute over the frontier. That is to say, the real subject-matter of 

the treaty is the territorial dispute. 

 

In addition, its is neccesary to say that an award is either valid or null; there 

is no middle ground, and, under that strict legal perspective, there would be 

no room for “satisfactory solutions for the practical settlement”. Thus, the 

dispute under 1966 Geneva Agreement is not the one that Guyana 

pretends. The validity or nullity of an arbitral award is not a negotiable thing. 

The Parties created a Mixed Commission in the treaty in the Article I, and 

United Kingdom and the then British Guiana rejected any mention to 

arbitration or judicial settlement in the travaux préparatories to the 

conclusion of the 1966 Geneva Agreement, because it is a territorial dispute 

over the Guayana Esequiba. 

 

263. Guyana deliberately omits that the Article V (2) of the 1966 Geneva 

Agreement states:  

 

“No acts or activities taking place while this Agreement is in force shall constitute a 

basis for asserting, supporting or denying a claim to territorial sovereignty in the 

territories of Venezuela or British Guiana or create any rights of sovereignty in 

those territories, except in so far as such acts or activities result from any 

agreement reached by the Mixed Commission and accepted in writing by the 

Government of Guyana and the Government of Venezuela”. 
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Instead, Guyana made other contrived revision through an apparent 

interpretation of Article V (2) of the 1966 Geneva Agreement, in order to 

argue that the (non-existent) jurisdiction of the Court encompasses the full 

range of its other claims about some Venezuelan acts: 

 

“...it is evident in the present case that the dispute between Guyana and Venezuela 

over Venezuela’s infringements on Guyana’s territory and maritime space arose out 

of the boundary dispute between them”249.  

 

The true is, that Venezuela has deployed a policy of dialogue and 

cooperation in order to resolve the controversy; but Guyana has not 

negotiated in good faith, ignoring the object and purpose of the 1966 

Geneva Agreement because its de facto control of the Guayana Esequiba 

as set forth in Part III. Notwithstanding, in nowadays, the statu quo is not 

working well to Guyana, because the promise of huge oil revenues in the 

marine areas to be delimited with Venezuela. This is what these other 

Guyana claims are all about. 

 

Guyana calls “Venezuelan’s infringements on Guyana’s territory” to: 

 

(a) Legitimate Venezuela objections to natural resource licenses unilaterally 

awarded by Guyana in the disputed territory or its maritime projection, 

invoking Article V of 1966 Geneva Agreement, which Guyana tries to make 

look like Venezuelan interference to discourage economic development of 

Guyana  

 

(b) Legitimate Venezuelan acts of defense of its own Exclusive Economic 

Zone as projection of the mouth of the Orinoco River to the Atlantic Ocean, 

which is no under discussion, which Guyana tries to make look like 

Venezuelan violations to “its” sovereignty. 

 

All these submissions supposedly linked to the declaration of validity of the 

1899 Award requested, are clearly exceed the allegedly scope of jurisdiction 

the Court, which in any case is wrongly asserted on the basis invoked by 

Guyana.  

 

264. Guyana also omits that the Article V of 1966 Geneva Agreement 

continues as follow:  

 

                                                             
249 Memorial of Guyana, Vol I., para. 3.97. 
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“No new claim, or enlargement of an existing claim, to territorial sovereignty in 

those territories shall be asserted while this Agreement is in force...”.  

This clause which frozen any new claims, and the Article I which says “the 

controversy” an nor “the controversies” in plural, makes clear that Guyana 

could not talk about “disputes” in plural as subject-matter of the treaty, 

beyond that, in fact, Guyana and Venezuela have other pending controversy 

about the delimitation of their marine areas. 

 

It is worth recalling that the Arbitral Award Guinea-Bissau v. Senegal of 31 

July 1989, which validity was confirmed by the Court, stated: 

 

“The Tribunal considers that the 1960 Agreement must be interpreted in the light of 

the la in force at the date of its conclusion. It is a well established general principle 

that a legal event must be assessed in the light of the law in force at the time of its 

occurrence and the application of that aspect of intemporal law to cases such as 

the present one is confirmed by case-law in the realm of law of the sea [...] 

In the light of the text, and the applicable principles of intemporal law, the Tribunal 

considers that the 1960 Agreement does not delimit those maritime spaces which 

did not exist at that date, whether they be termed ‘exclusive economic zone’, 

‘fishery zone’ or whatever”250. 

In the days of 1899 Award, the maritime spaces did not exist. If Venezuela 

recognized the validity of the 1899 Award, which is not the case, arguendo 

as Guyana does, the maritime boundary would have to be delimited too. So, 

it is impossible to defend that the scope of the 1966 Geneva Agreement also 

extends to the maritime dispute “as resulting” of “the contention of nullity of 

the 1899 Arbitral Award advanced by Venezuela” as Guyana pretends251.  

In accordance to the International Law of the Sea in general and the Article 

V (2) of 1966 Geneva Agreement, only when the Parties have resolved its 

controversy over the land frontier in a manner acceptable to both Parties, 

shall proceed to negotiations in order to delimit marine and submarine 

areas, because it is another pending controversy between them.  

 

Therefore, Guyana can not have it both ways today, id est, having the Court 

deciding on the validity or nullity of the 1899 Award and the maritime dispute 

at the same time.  

 

                                                             
250 Arbitral Award for the determination of the maritime boundary, Guinea-Bissau v. Senegal, 31 
July 1989, para. 85. 
 
251 Memorial of Guyana, Vol. I., para. 3.102. 
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265. Venezuela always protested the 1899 Award because had some 

knowledge of its many vices, but it was enforcement under tremendous 

pressure and coercion of foreign powers as United Kingdom itself. In 1949, 

Venezuela became cognisant of the posthumous Memorandum of Mr. 

Severo Mallet-Prevost, which disclosed the secrets of the farce of Paris; and 

it coincided with the release of the records of United Kingdom and archives 

in United States which revealed other facts that made this decision radically 

null. Since that moment, Venezuela declared that the1899 Award was null 

and void in accordance with International Law on the grounds also 

explained in Part II. 

 

It is precisely this declaration which generated the territorial dispute, and 

lead to the trilateral negotiations amongst Venezuela and United Kingdom 

and the then colony of British Guiana since the United Nations in 1962 to 

Conference of Geneva in 1966.  

 

The surrounding circumstance of the conclusion of the 1966 Geneva 

Agreement was the decolonization process, under were produced the claim 

of Independence of the then British Guiana and the claim of Venezuela for 

devolution of the occupied territory of Guayana Esequiba. The right to self-

determination of British Guiana under paragraph 2 and the right to preserve 

the national unity and territorial integrity of Venezuela under paragraph 6 of 

the U.N. General Assembly Resolution 1514 (XV) of 14 December 1960 are 

the same, since they are inalienable. 

 

Accordingly, the real subject-matter of the dispute under the 1966 Geneva 

Agreement is over the frontier between two neighboring States, which was 

inherited by United Kingdom as colonial power –but that remains as a Party 

of the treaty–, not the contention about the validity or nullity of 1899 Award. 

 

266. Guyana attributes a extraordinary force to the Statement of Minister 

of Foreign Affairs, Dr. Ignacio Iribarren Borges, to the Venezuelan National 

Congress on 17 March 1966, which explained the object of 1966 Geneva 

Agreement in the travaux préparatoires in the following terms: 

 

“To understanding it properly, the Geneva Agreement must be considered as a 

whole. Albeit containing substantive and procedural provisions, each one of them 

forms part of the general idea underlying the instrument [...] 

The last part of the Preamble explicitly establishes that in order to resolve the 

controversy between Venezuela and Great Britain over the frontier with British 

Guiana, an agreement has been reached in the following articles. It is an explicit 
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acknowledgement of the controversy between Venezuela and Great Britain over the 

frontier with British Guiana which is ratified in Article I of the Agreement [...] 

the Geneva Agreement reopens the case of Guayana Esequiba and offers 

Venezuela an opportunity, like never before, to assert its rights and achieve 

reparation for the damage caused by the painful Award of Paris”252. 

 

Guyana underlines that the Minister of Foreign Relations of Venezuela, Dr. 

Ignacio Iribarren Borges, talked about the possibility of take the real dispute, 

that is to say, the territorial dispute, to arbitration or to the judicial settlement 

as last resort, not the validity or nullity of the 1899 Award. This explains the 

rejection of United Kingdom and British Guiana to any explicit mention of 

these means in the 1966 Geneva Agreement.  

 

Therefore, Guyana can not have here both ways today, inferring from the 

opinion of this honourable Minister of Foreign Affairs of Venezuela, the 

jurisdiction of the Court and the validity or nullity of the 1899 Award as if it is 

the real dispute. The claim of Guyana does not correspond to what was 

agreed by the Parties in Geneva: the subject-matter of the 1966 Geneva 

Agreement is the territorial dispute, not the validity or nullity of the 1899 

Award.  

 

The Note Verbale of Secretary of State of the Foreign Office, Michael 

Stewart, to the British Ambassador to Caracas, Anthony Lincoln, on 25 

February 1966, stated: 

 

“The Venezuelans also tried hard to get the Preamble to the Agreement to reflect 

their fundamental position: first, that we were discussing the substantive issue of 

the frontier and not merely the validity of the 1899 Award, and secondly, that this 

had been the basis for our talks both in London and in Geneva. With some difficulty 

I persuaded the Venezuelan Foreign Minister to accept a commitment wording 

which reflected the known positions of both sides”253. 

                                                             
252 Ministerio de Relaciones Exteriores, “Exposición al Congreso Nacional del Doctor Ignacio 
Iribarren Borges, Ministro de Relaciones Exteriores, sobre el Acuerdo de Ginebra el día 17 de 
marzo de 1966. Ley Aprobatoria del Acuerdo de Ginebra”, in Reclamación de la Guayana 
Esequiba. Documentos 1962-1981, Caracas, 1981, p. 94, p. 101. “Statement by Dr. Ignacio 
Iribarren Borges, Minister of Foreign Affairs of Venezuela to the Venezuelan National Congress on 
the Geneva Agreement on 17 March 1966”, in Memorial of Guyana, Vol. II., Annex 33, p.14 and 
p.19 (underline added). 
 
253 “Note Verbale from the Secretary of State for Foreign and Commonwealth Affairs of the United 
Kingdom, Michael Stewart, to United Kingdom Ambassador to Venezuela, Anthony Lincoln, on 25 
February 1966”, in Memorial of Guyana, Vol II., Annex 32, para. 6. 
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The las part of the Preamble of the treaty clearly states that “the 

controversy” is “over the frontier”. 

267. The negotiations carried out by the Parties during some of the years 

of the implementation of the 1966 Geneva Agreement have been on the 

territorial dispute and not on the validity or nullity of the 1899 Award; for 

instance, the bilateral negotiations between 1976-1978 which almost settle 

the territorial controversy, and that was resumed briefly in 1985, and at the 

first years of the Good Offices process in 1990s, as set forth in Part III. 

So, the Joint Communiqué issued by the Ministers of Foreign Affairs on 10 

February 1985 stated: 

“In the framework of the new spirit of friendship and cooperation that characterizes 

the relations between Venezuela and Guyana, both Ministers of Foreign Affairs 

examined the question regarding the Venezuelan territorial claim. They reiterated 

that it is currently submitted for the consideration of the U.N. Secretary-General in 

accordance with Article IV (2) of the Geneva Agreement. They reaffirmed their will 

to cooperate with the U.N. Secretary-General to facilitate the prompt completion of 

his mission”. 

The Joint Communiqué issued by the Heads of State of Guyana and 

Venezuela on 23 July 1998 stated: 

 

“The Presidents evaluated the Process for the Resolution of the Territorial 

Controversy that exists between Guyana and Venezuela and reiterated their firm 

commitment to peacefully resolve the Controversy. 

They expressed their support for the Good Offices Process of the Representative of 

the U.N. Secretary-General, Dr. Alister McIntyre”. 

 

The Court indicated in the case concerning Land and Maritime Boundary 

between Cameroon and Nigeria (Cameroon v. Nigeria): 

 

“In the determination of the existence of a dispute, as in other matters, the position 

or the attitude of a Party can be established by inference, whatever the professed 

view of that Party”254. 

 

In the case concerning Application of the International Convention on the 

Elimination of All Forms of Racial Discrimination (Georgia v. Russian 

Federation), the Court maintained this criterion: 

 

                                                             
254 Land and Maritime Boundary between Cameroon and Nigeria, Preliminary Objections, I.C.J. 
Reports 1998, para. 89. 
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“...the existence of a dispute may be inferred from the failure of a State to respond 

to a claim in circumstances where a response is called for. While the existence of a 

dispute and the undertaking of negotiations are distinct as a matter of principle, the 

negotiations may help demonstrate the existence of the dispute and delineate its 

subject-matter”255. 

 

The object of the controversy is, therefore, the same that the negotiations 

that the Parties have been carried out within the framework of the 1966 

Geneva Agreement.  

 

268. In summary, the subject-matter of the Application filed before the 

Court by Guyana is different from the subject-matter of the 1966 Geneva 

Agreement. Therefore, the Court has not jurisdiction Ratione Materiae over 

its claims. 

 

F. Response to the question posed by Judge Bennouna in the Oral 

Hearing on the question of the Court’s jurisdiction 

 

Question: “In paragraph 2 of article 4 of the Geneva Agreement of the 17 February 

1966 concludes in an alternative according to which either the controversy has 

been resolved or indeed that all the means of peaceful settlement stipulated in 

Article 33 of the Charter of the United Nations have been exhausted. Now my 

question is as follows: Would it be possible to think of a situation in which all of the 

peaceful means for settlement have been exhausted without the controversy 

having been resolved?” 

Response: 
 

269. The response of the Venezuelan Civil Society is “Yes”. 

 

270.  The 1966 Geneva Agreement is a pactum de contrahendo, that is to 

say, an agreement to agree “satisfactory solutions for the practical 

settlement” of the territorial dispute, neither it is a special agreement nor its 

Article IV (2) is a compromissory clause as Guyana argues.  

 

This trilateral treaty (Venezuela – United Kingdom – Guyana) advocates for 

a cooperative relationship among the Parties, establishes a mutual 

obligation to negotiate in good faith with the aim of concluding a final 

agreement to resolve amicably the controversy over the Guayana Esequiba 

                                                             
255 Application of the International Convention on the Elimination of All Forms of Racial 
Discrimination, Preliminary Objections, I.C.J. Reports 2011, para. 30. 
 



210 
 

in the long-term, instituted a procedure for the the peaceful settlement of the 

dispute over the Guayana Esequiba, and freezing new claims.  

 

A priori by legal doctrine, the pactum of contrahendo entailing the need for a 

subsequent ad hoc special agreement or compromis to refer the particular 

dispute to a third–Party procedure. 

 

In this context, the Article IV is a clause of pactum de negociando, not a 

compromissory or jurisdictional clause as Guyana pretends. This provision 

must be contrue from the principle of the peaceful settlement of disputes 

and the principle of free choice of means, two well-established principles in 

International Law in the field of the peaceful settlement of disputes; which 

implies the need of consent of the Parties for the choice and implementation 

of the means. 

 

In other words, the effective result of Article IV is to establish the continuity 

of the dispute settlement procedure, which is essentially optional and based 

on mutual consent rather than compulsory, because the Parties were careful 

to maintain the control of the process due to this territorial dispute is related 

to their vital interests and were “convinced that any outstanding controversy 

between the United Kingdom and British Guiana on the one hand and 

Venezuela on the other would prejudice the furtherance of such cooperation 

and should therefore be amicably resolved in a manner acceptable to both 

Parties” (Preamble of the treaty). 

 

271. The final wording of the Article IV (2) ends “and so on until the 

controversy has been resolved or until all the means of peaceful settlement 

there contemplated [Article 33] have been exhausted”. 

 

The other authoritative version of the same provision in Spanish states: “y 

asi sucesivamente, hasta que la controversia haya side resuelta, o hasta 

que todos los medios de soluciôn pacifica contemplados en dicho Articule 

hayan sido agotados”. 

 

The Court in the case concerning Corfu Channel (United Kingdom v. 

Albania) stressed the importance of the principle of effet utile, quoting with 

approval two decisions by its predecessor: 

 

“It would be indeed be incompatible with the generally accepted rules of 

interpretation to admit that a provision of this sort occurring in a special agreement 

shoul be devoid of purport or effect. In this connexion, the Court refers to the views 
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expressed by the Permanent Court of International Justice with regard to similar 

questions of interpretation. In Advisory Opinion No. 13 of July 23rd, 1926, that 

Court said (Series B., No. 13, p. 19) : ‘But, so far as concerns the specific question 

of competence now pending, it rnay suffice to observe that the Court, in determining 

the nature and scope of a measure, must look to its practical effect rather than to 

the predominant motive that may be conjectured to have inspired it’. In its Order of 

August 19th, 1929, in the Free Zones case, the Court said (Series A., No. 22, p. 

13): ‘in case of doubt, the clauses of a special agreement by which a dispute is 

referred to the Court must, if it does not involve doing violence to their terms, be 

construed in a manner enabling the clauses themselves to have appropriate 

effects’”256 

 

Therefore, the existence of the final phrase in the paragraph 2 of Article IV 

that indicates an alternative must have a effet utile, showing that the real 

intention of the Parties was to request the Good Offices of the U.N. 

Secretary-General according with its political role clearly establishes in 

Article 99 of U.N. Charter, to help them to agree on the means of settlement 

of the controversy and limit possible tensions, until reaching a final 

agreement to resolve the dispute or until exhausting all the means provided 

in Article 33 of the U.N. Charter. It also brings down the main thesis 

defended by Guyana on the choice of the U.N. Secretary-General as a 

legally binding “decision” on the Parties, which would constitute a basis for 

the jurisdiction of the Court. The U.N. Secretary-General only made a 

(wrong) choice, an act of selecting the Court as next means without the 

consent of all Parties among the possibles means of Article 33 of U.N. 

Charter, in an unusual alignment with the position of one of them –Guyana 

who explicitly asked for the Court as next means as set forth in Part III–, and 

ignoring the practice in the application of the procedure, based not only on 

consultation but on acceptance by both Parties. Also the U.N. Secretary-

General ignored the letter, spirit and intent of 1966 Geneva Agreement 

which stated that the dispute “should be amicably resolve in a manner 

acceptable” to the Parties, that is to say through diplomatic means, and that 

the Parties have never gave its consent to the jurisdiction of the Court 

according with its Statute.  

 

The Good Offices as diplomatic means implies discreet and impartial action, 

limited to initiating direct negotiations and is often expected to suggest some 

solutions to the problem. So, the choice of U.N. Secretary-General is a 

wrong recommendation and also an ultra vires act. 

 

                                                             
256 Corfu Channel, Merits, I.C.J. Reports 1949, p. 24 
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The Court itself, in the case concerning Corfu Channel (United Kingdom v. 

Albania), did not consider that a recommendation of the Security Council on 

this regard could be sufficient to confer jurisdiction without the consent of 

the interested Parties. 

 

Moreover, the phrase “and so on” in English and “y así sucesivamente” in 

Spanish, plainly meaning a sequential choice of the means provided in 

Article 33 of the U.N. Charter, which shows the intention of the Parties to put 

in practice a graduality approach, and it is important to emphasize that the 

diplomatic means has not been exhausted; for example, the Good Offices 

with a strengthened mandate of Mediation only was employ for some 

months in 2017. As said previously, the original formula proposed by 

Venezuela in travaux préparatoires for the pacific settlement of the territorial 

dispute was composed by three progressive steps: 1) Mixed Commission; 2) 

Mediation; 3) Arbitration. 

 

272. In the exposition of the travaux préparatoires, Guyana misrepresents 

the statement of the Minister of Foreign Affairs of Venezuela, Dr. Ignacio 

Iribarren Borges, taking some sentences out of context and omitting his 

explicit explanation of the content of Article IV of the 1966: 

 

“Article IV of the Geneva Agreement provides the following: 

A) The only role entrusted to the Secretary General of the United Nations is to point 

to the Parties the means of peaceful settlement of disputes means provided in 

Article 33 of the U.N. Charter, for them to use it. 

B) The means are the following: negotiation, investigation, mediation, conciliation, 

arbitration, judicial settlement and recourse to regional organs or agreements. 

These are explicitly the procedures to be used up until the issue is solved or until 

these are depleted. 

 

Also the Note Verbale of Secretary of State of the Foreign Office, Michael 

Stewart said: 

 

“British Guiana is not committed to any particular way of settlement provided under 

Article 33”257. 

 

273. Having said that, Venezuela, in accordance with its Gil Borges 

Doctrine, made longstanding reservations about third-Party dispute 

                                                             
257 “Note Verbale from the Secretary of State for Foreign and Commonwealth Affairs of the United 
Kingdom, Michael Stewart, to United Kingdom Ambassador to Venezuela, Anthony Lincoln, on 25 
February 1966”, in Memorial of Guyana, Vol II., Annex 32, para. 8. 
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settlement, it does not recognise the jurisdiction of the Court either generally 

or for this dispute specifically. 

 

Moreover, the 1966 Geneva Agreement does not feature on the Registry’s 

list of treaties and other instruments which contain clauses relating to the 

Court’s jurisdiction in contentious proceedings, because it was not notified 

due to the Parties had not such intention and the U.N. Secretariat 

considered that it did not include any clause relating to the compulsory 

jurisdiction of the Court. 

 

274. All of this does not mean that the 1966 Geneva Agreement is 

ineffective. The treaty as pactum d contrahendo imposes to the Parties the 

obligations to negotiate in good faith (obligation of conduct) and to bring a 

conclusion negotiations (obligation of result) leading to resolve the territorial 

dispute with a final agreement.  

 

In its Advisory Opinion on the Legality of the Threat or Use of Nuclear 

Weapons, the Court indicated that the Article VI of the Nuclear Non-

Proliferation Treaty compels the member-States to more than simply an 

“action,” but to a final “result” obligation: 

 

“There exists an obligation to pursue in good faith and bring to a conclusion 

negotiations leading to nuclear disarmament in all its aspects under strict and 

effective international control”258. 

 

No time frame is establishes to achieve the final agreement, an the treaty 

did not established any provisions about the termination of, modification of, 

denunciation of or withdrawal from it.  

 

G. Objections to the Admissibility of the unilateral Application  

filed before the Court by Guyana 

 

275. The unilateral Application of Guyana is not admissible in the following 

grounds: 

 

(a) The dispute is non-justiciable: The present dispute does not seem 

capable of solution by judicial settlement, and therefore, it can not be 

treated as a legal dispute, which the Court only should apply rules and 

                                                             
258 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996, p. 
267. 
 



214 
 

principle of law so as to resolve it. As set forth in Part II and Part III the 

dispute over Guayana Esequiba is a longstanding political dispute with 

strong moral and justice considerations, where disagreements between 

the Parties relates either to the proper choice between several options, 

all of which are legal, and to adequacy of the international lex lata for the 

settlemet of it. Furthermore, at least other pending dispute is conected to 

it. 

 

As the Court in the case concerning Northern Cameroons (Cameroon v. 

United Kingdom) declared: 

 

“...even if the Court, when seised, finds that it has jurisdiction, the Court is not 

compelled in every case to exercise that jurisdiction. There are inherent limitations 

on the exercise of the judicial function which the Court, as a court of justice, can 

never ignore. There may thus be an incompatibility between the desires of an 

applicant, or, indeed, of both Parties to a case, on the one hand, and on the other 

hand the duty of the Court to maintain its judicial character. The Court itself, and not 

the Parties, must be the guardian of the Court’s judicial integrity”259. 

 

The dispute over Guayana Esequiba can be resolved only through 

diplomatic means. The intention and conduct of the Parties towards this 

territorial dispute confirmed it. 

 

The only exception could be, if the Parties agreed that a international 

tribunal as the Court would decide according with the principle of ex 

aequo et bono; making equity a fundamental source of decision, in 

accordance with an imperative of justice. And this is not the case. 

 

(b) The diplomatic means has not exhausted: In the implementation of the 

1966 Geneva Agreement, the Parties has resort only to the following 

diplomatic means: direct negotiations, Good Offices, and Good Offices 

with a strengthened madate of Mediation.  

 

The PCIJ noted the importance to resort prior negotiations between the 

Parties in the case concerning Mavrommatis Palestine Concessions 

(Greece v. United Kingdom): 

 

“The Court realises to the full the importance of the rule laying down that only 
disputes which cannot be settled by negotiation should be brought before it. It 
recognises, in fact, that before a dispute can be made the subject of an action at 

                                                             
259 Northern Cameroons, I.C.J. Reports 1963, p. 29. 
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law, its subject matter should have been clearly defined by means of diplomatic 
negotiations”260. 

 

The Good Offices  with a strengthened madate of Mediation was applied 

for only some months in 2017, and Guyana did not take it seriously in 

order to take advantage of the promise made by the U.N. Secretary-

General to choose the Court as next means, as set forth in Part III.  

 

Such an attitude contradicted an important aspect of the negotiation, 

since all negotiation -it is supposed- should not be kept in a mere face-

to-face attitude. As the Court said in the case concerning North Sea 

Continental Shelf (Germany/Netherlands): 

 

“The Parties are under an obligation to enter into negotiations with a view to arriving 

at an agreement, and not merely to go through a formal process of negotiation as a 

sort of prior condition for the automatic application [...]  

they are under an obligation so to conduct themselves that the negotiations are 

meaningful, which will not be the case when either of them insists upon its own 

position without contemplating any modification of it”261. 
 

So, diplomatic means as the Mediation have not been exhausted. 

 

(c) The absence of United Kingdom as an indispensable Third Party: The 

dispute had its origin in the Nineteenth Century with the encroachment to 

the Venezuelan territory of Guayana Esequiba by United Kingdom, 

which was attached to the colony of British Guiana. 

 

The 1899 Award had many vices, and at the end, was a diplomatic 

compromise obtained by extortion as set forth in Part II. Venezuela 

always protested it, but was enforced by threat and coercion; and when 

had enough evidence against it and new era of International Relations 

began after the World Wars, resort to the United Nations to demand the 

devolution of its occupied territory in the framework of decolonization 

process, under paragraph 6 of the U.N. General Assembly Resolution 

1514 (XV) of 14 December 1960. 

 

                                                             
260 Mavrommatis Palestine Concessions, 1924, (Series A) No. 2, p. 15. The principle “prior 
negotiations between the Parties” has been maintained by the Court, Application of the International 
Convention on the Elimination of All Forms of Racial Discrimination, Preliminary Objections, I.C.J. 
Reports 2011, para. 136-141. 
 
261 North Continental Shelf, I.C.J. Reports 1969, para. 85. 



216 
 

The diplomatic negotiation between Venezuela and United Kingdom and 

British Guiana (later Guyana) concluded in the trilateral 1966 Geneva 

Agreement. The Article VIII of the 1966 Geneva Agreement is clear: 

 

“Upon the attainment of Independence by British Guiana, the Government of 

Guyana shall thereafter be a Party to this Agreement, in addition to the Government 

of the United Kingdom of Great Britain and Northern Ireland and the Government of 

Venezuela”. 

 

As Party of 1966 Geneva Agreement and former colonial power which 

provoked and inherited the dispute to Guyana and Venezuela, United 

Kingdom must be part of any satisfactory solutions for the practical 

settlement of the territorial dispute; but this country only recognizes the 

compulsory jurisdiction of the Court “over all disputes arising after 1 

January 1987”262, that is to say, excluded the controversy over the 

frontier between Venezuela and Guyana as subject-matter of 1966 

Geneva Agreement. 

 

In the recent procedure where the Court delivered its Advisory Opinion 

on Legal Consequences of the Separation of the Chagos Archipelago 

from Mauritius in 1965263, United Kingdom defended the principle of 

consent although it was not a contentious case, and asked to the Court 

the exercise of discretion/judicial propriety, because considered that in 

answering the questions posed by the U.N. General Assembly the Court 

would be effectively deciding on a bilateral dispute between States over 

territorial sovereignty, which one of them, United Kingdom, did not 

consent to.  

 

The Court held in the case concerning the Monetary Gold removed from 

Rome in 1943 (Italy v. France, United Kingdom and United States): 

 

“Where, as in the present case, the vital issue to be settled concerns the inter- 

national responsibility of a third State, the Court cannot, without the consent of that 

third State, give a decision on that issue binding upon any State, either the third 

State, or any of the Parties before it”264. 

                                                             
262 Declaration of United Kingdom recognizing the Jurisdiction of the Court as compulsory, 22 
February 2017. 
 
263 Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, 
Advisory Opinion, I.C.J. Reports 2019. 

 
264 Monetary Gold removed from Rome in 1943, Preliminary Objections, I.C.J. 1954, pp. 32-33. 
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In accordance with Monetary Gold Doctrine, the Court will treat a case 

as inadmissible where the legal interests of a non-consenting third State 

form “the very subject matter” of the case, even where the other Parties 

to the case have given their consent –which does even happen in the 

present case as said. 

 

The question of the meaning of “legal interest” was fully examined by 

Judge Jessup in his Separate Opinion in the judgment of preliminary 

objections in the case concerning South West Africa (Liberia v. South 

Africa): 

 

“International Law has long recognized that States may have legal interests in matters 

which do not affect their financial, economic, or other ‘material’, or, say, ‘physical’ or 

‘tangible’ interests [...] 

States have also asserted a legal interest in the general observance of the rules of 

International Law”265. 

 

United Kingdom is internationally responsible by the violation of the 

Venezuela sovereignty and sovereign rights in Nineteenth Century, and 

for the injuries suffered by Venezuela as consequence from its failure to 

observe International Law when usurped the Guayana Esequiba, and for 

the later many vices of 1897 Arbitration Treaty and 1899 Award, which 

was wrongful enforce to it. In implicitly recognition to those matters, 

United Kingdom accepted to sign the 1966 Geneva Agreement. 

 

So, there is no doubt that the Monetary Gold Doctrine precludes the 

exercise of jurisdiction and the admissibility of the Application of Guyana 

before the Court in this case, because United Kingdom has not given 

either its consent. 

 

(d) The Application is an abuse of process: The Preamble of the 1966 

Geneva Agreement states that the Parties were “convinced” that the 

“controversy” should be “amicably resolved in a manner acceptable to 

both Parties”.  

 

Therefore, the unilateral Application of Guyana to bring the dispute to a 

judicial settlement by the Court and fraudulently define it as mere 

declaration of validity or nullity of 1899 Award, are contrary to the letter, 

                                                             
265 South West Africa, Preliminary Objections, I.C.J. Reports 1962, Separate Opinion of Judge 
Jessup, p. 425. 
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spirit and intent of the 1966 Geneva Agreement. This treaty accepted the 

contention of Venezuela about the nullity of 1899 Award, which 

hereinafter is no more res judicata, and as corollary, recognized the 

existence of a controversy over the frontier with Venezuela. 

 

Also, this unilateral Application violates, in particularly, the Article I of the 

1966 Geneva Agreement which said that the object and purpose of the 

treaty is “seeking satisfactory solutions for practical settlement of the 

controversy”, and the Article IV of the treaty which provided the dispute 

settlement procedure, which is essentially optional and based on mutual 

consent, and privileges the diplomatic means. 

 

Guyana, which rejected the mere mention of arbitration and judicial 

settlement in the 1966 Geneva Agreement, has become in a defender of 

the unilateral resort to the judicial settlement by the Court, fraudulently 

manipulating the treaty.  

 

(e) Guyana can not unilaterally seise the Court: Guyana dedicates a entire 

section of its Memorial to affirm that it can unilaterally seise the Court. 

 

For that purpose, Guyana alleges artificial similarities with the case 

concerning Maritime Delimitation and Territorial Questions between 

Qatar and Bahrein (Qatar v. Bahrein)266. In that case the Doha Minutes 

explicitly provided that the two Parties may submit the matter to the 

Court when the Good Offices of the King of Saudi Arabia had enlapsed, 

and the Court ruled that this provision gave the Parties the “option or 

right” to unilaterally seise it as soon as the time-limit had expired.  

 

In the present case, the 1966 Geneva Agreement not mention the Court 

in the Article IV (2) as said, and there are not even a Joint Communiqué 

between the Parties which had conferred jurisdiction to the Court, 

because never was the intention of the Parties to consent jurisdiction of 

the Court in the territorial dispute. Guyana argues that the wording of 

Article IV (2) which said that the U.N. Secretary-General “choose” the 

means from those provided in Article 33 of U.N. Charter, must be 

interpreted as “decision” and sufficient basis to confer the jurisdiction of 

the Court, against the travaux préparatoires and the intention of the 

Parties. Although, the Article IV (2) explicitly mention the U.N. Charter, 

                                                             
266 Maritime Delimitation and Territorial Questions between Qatar and Bahrein, Jurisdiction and 
Admissibility, Judgment, I.C.J. Reports 1995. 
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and this legal instrument clearly establishes the political role of the U.N. 

Secretary-General, Guyana metaphysically deduces implied powers to 

him in the treaty proper of arbitration or international judicial body. 

 

In summary, Guyana asks to the Court to revise Article IV (2), not to 

interpret it. 

 

The Court held in its Advisory Opinion on Interpretation of Peace 

Treaties with Bulgaria, Hungary and Romania: 

 

“It was the Court's duty to interpret treaties, not to revise them”267. 

 

The arbitration or judicial settlement as possible legal options in Article 

IV (2) did not operate mechanically or unilaterally, but were subjected to 

a special agreement (compromis) negotiated between the Parties.  

 

(f) The Application of Guyana is manifestly ill-founded: The unilateral 

Application of Guyana is so confused, with far-fetched and fictional 

claims, or manifestly contrary to the logic, that it is objectively impossible 

to the Court to make sense to it: 

 

 Guyana requests to the Court to declare that the “1899 Award and 

1905 Agreement is valid and binding upon Guyana and 

Venezuela”, and that “Venezuela shall inmediately withdrawal and 

cease its occupation of the eastern half of the Island of 

Ankoko”268.  

 

The Ankoko Island (in Spanish, “Isla de Anacoco”) has always 

been recognized as Venezuelan territory and is not under 

discussion. The small Ankoko Island is even outside of the 

territory “giving” to Guyana by the null and void 1899 Award, as 

set forth in Part III. Consequently, the claim of Guyana of the 

eastern half of the Ankoko Island which is not included in the 1899 

Award, must automatically and logically be interpreted as the 

acceptance of Guyana of the nullity of the 1899 Award that at the 

                                                             
267 Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, Advisory Opinion, I.C.J. 
Reports 1950, 18 July 1950, p. 229. 
 
268 Application Instituting Proceedings of Guyana, para. 55; Memorial of Guyana, Vol I., para. 1.34 
and para. 2.52.  
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same time asks to the Court “to confirm its legal validity and 

binding effect”. An absolute nonsense. 

 

 The unilateral Application and Memorial on Jurisdiction of Guyana 

establishes that the dispute is “the claim of Venezuela that the 

1899 Award is null and void”, which as pointed out is not accurate 

because the real subject-matter of the dispute is over the frontier, 

that is to say, about the territory of Guayana Esequiba. But at the 

end of its Memorial on Jurisdiction, Guyana surprinsingly 

recognized that the “controversy thus encompasses not only 

Venezuela’s claim that the 1899 Arbitral Award is ‘null and void’, 

but also any dispute ‘which has arisen as a result of, the 

Venezuelan contention’” (paragraph 3.93), and later specifies “any 

territorial or maritime dispute between the Parties resulting from 

that contention” (paragraph 3.102). So, Guyana arbitrarily and 

illogically argues that the territorial dispute which has arisen of the 

result of the Venezuelan contention to the 1899 Award, is not 

about the Guayana Esequiba, which Venezuela requested for 

devolution and generated the 1966 Geneva Agreement itself, but 

otherwise, the non-existent dispute over Ankoko Island and the 

pending controversy over the maritime boundary that is not 

conected with the nullity of the 1899 Award because the maritime 

spaces did not exist at that time. 

 

 Guyana fictitiously alleges that some Venezuelan legitimate acts 

are “Venezuelan’s infringements on Guyana’s territory” and 

“threatened its economic development”, distorting the wholly 

dossier of the bilateral relations, omitting the generous policy of 

cooperation of Venezuela and its own infringements on 

Venezuela’s territory as mentioned in Part III, which in the most 

are no actual or living issues, and for that reason the Court must 

dismissal for mootness. 

 

 The Memorial on Jurisdiction of Guyana establishes that the 

Article IV (2) 1966 Geneva Agreement “operates as 

compromissory clause” (paragraph 3.77) and that the treaty itself 

is a “special agreement” (paragraph 3.97). This distinction 

matters, and reveals the problems of the fictional interpretation of 

Guyana. Arguendo, if the 1966 Geneva Agreement should be 

construed as a special agreement, the form by which Guyana has 
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initiated the proceedings is wrong, id est, by application rather 

than notification of a special agreement. In any case, neither 1966 

Geneva Agreement is a special agreement and so was not 

notified to the Registry of the Court, nor the Article IV (2) is a 

compromissory clause. 
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IV. CONCLUSION 

 

276. For these reasons explained, the Venezuelan Civil Society 

respectfully requests to the Court to ADJUDGE and DECLARE that: 

 

The claim brough by Guyana against Venezuela is not within the 

jurisdiction of the Court, and that the U.N. Secretary-General, H.E. 

António Guterres, must choose an appropiate diplomatic means with the 

consent of the Parties to resolve the territorial dispute in accordance with 

the 1966 Geneva Agreement. 

 

 

9 December 2020 
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